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Rospert H. Lucas 


Who was recently appointed to the office of Commissioner of Internal Revenue to 
succeed David H. Blair, resigned. Mr. Lucas is a native of Louisville, Kentucky, and 
a graduate of the University of Louisville, School of Law. His first public office was 
that of prosecuting attorney in Louisville, to which he was elected in 1917. Since 
May 24, 1921, he has capably served as Collector of Internal Revenue for the District 
of Kentucky, with headquarters at Louisville. 
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In the incorporation of a 
new company, we bring the 
attorney complete comparative 
information as to requirements, 
costs, restrictions and advan- 
tages under the laws of various 
states, that he may select 
scientifically the one best state 
for his client’s purposes: we 
investigate in advance the 
availability of the proposed 
corporate name so there will 
be no trouble or delay when 
the papers are ready to file; 
we bring him precedents, court 
decisions, statutes, and any 
other information necessary to 
help him prepare the incorpo- 
ration papers on the soundest, 
most complete lines, or we 
draft the papers ourselves for 
his approval; when papers are 
approved we file and record— 
in whatever state, territory or 
province has been selected— 
and take all the steps required 
in that jurisdiction, furnish 
temporary incorporators and 
hold their first meeting, elect- 
ing the directors and adopting 
the by-laws as instructed by 
the attorney, and opening the 
Minute Book in proper order. 
After incorporation we main- 
tain the office or agent required 
in the state and, where re- 
quired by the state, keep the 
duplicate stock ledger, and in- 
form the attorney in advance 
throughout the year of all 
state taxes to be paid or re- 
ports to be filed to maintain 
the corporation’s standing in 
the state, and of dates for 
stockholders’ meetings, holding 
such meetings upon the attor- 
ney’s instructions. 

Similarly, in qualification of 
foreign corporations, this com- 
pany furnishes extracts from 
the statutes and leading court 
decisions on which the attor- 
ney may judge as to necessity 
for qualification in any state; 
if it is decided that qualifica- 
tion is necessary, no matter in 
what state or states, we fur- 
nish all required forms and in- 
formation, and attend to all 
details and furnish the statu- 
tory office or agent. 





This modern 
convenience! 


With the services of The Corpora- 
tion Trust Company it is as easy 
nowadays for a lawyer to incor- 
porate or qualify a corporation, 
amend its certificate, withdraw it, 
or dissolve it, or reinstate it, in the 
farthermost state or territory, or 
any Canadian province, as it Is in 
his own home state. The offices 
and representatives of The Cor- 
poration Trust Company in every 
state and territory of the United 
States and every province of Can- 
ada constitute virtually that many 
extensions of each lawyer’s own 
office when he has any corpora- 
tion matter to be acted upon. 


THE: CORR ORATION TRUST COMPANY 


120 celine New York 
Affiliated with 
The Corporation Trust Company Spstem 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 


Chicago, 112 W. Some Street Philadelphia, Fidelity- ae ogg Bldg. 
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Portland, Me., 281 St. John St. Buffalo Agency, Ellicott Sq. Bldg. 
and 


The Corporation Trust Company of America 
7 West Tenth Street, Wilmington, Delaware 
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aoe 
Noti fy us 
tmmedtiately 


S OMETIMES the first intimation 

we receive of having been ap- 
pointed executor of a will is when we 
are notified that the time has come for 
us to act. 

Very often, in such cases, we are 
unable to give the high quality of ser- 
vice we would like to give and which 
we would be able to give, had we 
known of the appointment during the 
client’s life time. 

Don’t keep an executor in ignor- 
ance of his appointment. If this Com- 
pany is named in the wills of any of 
your clients, /et us know about it now. 
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Whenever legal services are required in connection 

with the administration of an estate, it is the policy 

of the City Bank Farmers Trust Company to employ 

the attorney who drew the client’s will and is there- 
MS) fore familiar with his affairs. 


City BANK FARMERS 
“TRUST COMPANY 


Now Affiliated With The National City Bank of New York 


Head Office: 22 W1LL1AM STREET 
(Temporary Headquarters: 43 Exchange Place) 


{ Formerly The Farmers’ Loan and Trust Company | 


Sth Ave. at 41st Street... . Madison Ave. at 42nd Street... . 181 Montague St., Brooklyn 
TRUST SERVICE IS AVAILABLE THROUGH ANY BRANCH OF THE NATIONAL CITY BANK OF NEW YORK OR THE NA TIONAL CITY COMPANY 
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What Is An Annuity for Income 
Tax Purposes? 


By JosEPH CoNnrAD FEHR* 


tax exempt is clearly shown by Section 213 (b) 

(2) of the Revenue Act of 1926% and Section 
22 (b) (2) of the Revenue Act of 1928? which 
specifically exclude such items from gross income. 

Until recently the Bureau of Internal Revenue has 
encountered little difficulty in prop- 
erly earmarking annuities within the 
meaning of the various revenue acts 
and thus exempting them from the 
Federal income tax. However, the 
vexing question as to what is a tax 
exempt annuity now arises in connec- 
tion with certain peculiar policies or 
contracts obtained by numerous in- 
dividuals from various domestic and 
foreign insurance companies, bearing 
such titles as “Participating Life In- 
come Policy with Principal Sum Pay- 
able at Death,” “Life Annuity with 
Death Benefit—Single Premium— 
with Participation,” or similar desig- 
nations. And the precise problem 
is whether the annual payments 
received by the holders of such con- 
tracts constitute exempt annuities 
within the meaning of the applicable 
provisions of the revenue acts of 1926 
and 1928. 

The answer can, of course, only be 
determined by looking closely into 
the real nature of the transactions underlying each con- 
tract or policy. The relation of each policy holder to 
the respective insurance company is clearly contractual. 
It is apparent from an examination of these policies 
that the understanding arrived at between the insur- 


Times Congress intended annuities, as such, to be 


*Attorney at Law, Washington, D. C., formerly Special As- 
sistant to the Attorney General of the United States. 

Section 213 (b) (2) of the Revenue Act of 1926. 

“For the purposes of this title, except as otherwise provided in 
section 233— 

“The term ‘gross income’ does not include the following items, 
which shall be exempt from taxation under this title: 

“Amounts received (other than amounts paid by reason of the 
death of the insured and interest payments on such amounts) 
under a life insurance, endowment, or annuity contract, but if 
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ance company and its policy holders is that upon the 
payment of a single premium of, say $10,500, the policy 
holder is to receive a fixed and guaranteed annual re- 
turn, designated as an annuity, plus such additional 
amounts as the company from time to time declares 
in the nature of dividends. The face value or principal 
sum of $10,000 is the so-called bene- 
fit payable to a designated beneficiary 
and also the cash surrender value 
to the holder. In view of the easy 
surrender value of the principal 
amount or face value and the fact 
that a medical examination, age pro- 
vision and mortality table computa- 
tions are not deemed necessary, these 
policies or contracts are clearly out- 
side the class of ordinary combined 
insurance and annuity contracts which 
are invariably predicated upon insur- 
ance principles. The extra $500 over 
and above the face of the policy is 
merely a loading of the single premi- 
um to cover the insurance company’s 
commission and incidental expenses. 
The holder is referred to in these 
policies as the “annuitant.” It is 
also to be noted that the contracts 
embraced in these policies are not 
in the alternative as in the case of 
endowment policies, where similar 
features often appear, but are sep- 
arate and distinct provisions and the insurance com- 
panies admit that these policies are from their stand- 
point neither insurance nor combined insurance and 
annuity contracts. 

Instruments of this character of various face values 
such amounts (when added to amounts received before the tax- 
able year under such contract) exceed the aggregate premiums 
or consideration paid (whether or not paid during the taxable 
year) then the excess shall be included in gross income. In the 
ease of a transfer for a valuable consideration, by assignmnet 
or otherwise, of a life insurance, endowment, or annuity contract, 
or any interest therein, only the actual value of such con- 
sideration and the amount of the premiums and other sums 
subsequently paid by the transferee shall be exempt from taxa- 


tion under paragraph (1) or this paragraph.” 
(Footnote 2 at bottom of nezt page) 
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are now purchasable from almost every reputable in- 
surance company upon the payment of a single premium 
which is 5 per cent greater than the principal sum 
named therein, the amount by which the cost exceeds 
the cash surrender value and the death benefit being, as 
already pointed out, simply a loading charge to cover 
the company’s compensation on the transaction, and 
incidental expenses. The holder of such a contract re- 
ceives annual payments in an amount not less than 3 
per cent of the principal sum or cash surrender value. 
Some companies guarantee annual payments as high 
as 3% per cent. Under these contracts the annual 
payments are increased from time to time by such ad- 
ditional amounts as may be allocated or allotted thereto 
from surplus or earnings, in some cases augmenting the 
income payments for the year to as high as 5% per 
cent of the principal sum. And it is important to note 
that the principal sum or cash surrender value, known 
as the death benefit, is not, except as to the loading 
charge, decreased or exhausted by the yearly or 
periodical payments to the holder, and that the death 
benefit payable to a designated beneficiary is at all times 
the same as the cash surrender value during the hold- 
er’s lifetime. 


The Bureau of Internal Revenue has heretofore con- 
sistently held that in cases of clear cut annuities all such 
payments received during any taxable year will not con- 
stitute taxable income until the aggregate of the 
payments received from the date of purchase equals 
the cost thereof. That is to say, only when the cost 
or purchase price of the so-called annuities has been 
recovered shall all subsequent payments or amounts 
thus received constitute taxable income. Instead of 
examining into the peculiar facts and circumstances ir 
volved in the policies and contracts above outlined and 
hereinafter discussed, the Commissioner of Internal 
Revenue has again sought to follow this rule with re- 
spect to an entirely different state of facts in its latest 
ruling on the subject, known as G. C. M. 6395, pub- 
lished in volume VIII, Internal Revenue Bulletin, No. 
24, on page 4. 


From the point of view of insurance companies is- 
suing such policies a contract of the character above 
described is an annuity policy. According to insurance 
actuaries all payments received under such policies, 
either by the company or the annuitant, are credited 
or debited to the Annuity Branch on the books of the 
insurance companies and are reported as payments un- 
der annuity policies in all the reports made by the com- 
pany to the Insurance Departments of any of the States 
of the Union in which such companies do business. 
However, while in the actual calculations of the gross 
premiums for the policies the component parts corre- 





2Section 22 (b) (2) of the Revenue Act of 1928. 


“The following items shall not be included in gross income and 
shall be exempt from taxation under this title: 


“Annuities, ete.—Amounts received (other than amounts paid 
by reason of the death of the insured and interest payments on 
such amounts) under a life insurance, endowment, or annuity 
contract, but if such amounts (when added to amounts received 
before the taxable year under such contract) exceed the aggre- 
gate premiums or consideration paid (whether or not paid during 
the taxable year) then the excess shall be included in gross 
income. In the case of a transfer for a valuable consideration, 
by assignment or otherwise, of a life insurance, endowment or 
annuity contract, or any interest therein, only the actual value 
of such consideration and the amount of the premiums and 
other sums subsequently paid by the transferee shall be exempt 
from taxation under paragraph (1) or this paragr&aph.’’ 
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sponding respectively to the annuity and assurance 
features are computed separately, yet, according to ac- 
tuaries, no such separation of the premium is shown in 
the policy itself. That is to say, the premium is treated 
as a whole. And although insurance companies gen- 
erally admit that such policies are something rather 
new and unusual in the field of annuities the entire 
policy or contract such as above described is regarded 
by issuing companies as a purchased annuity and i 
treated by them as an annuity policy. In other words, 
insurance and assurance companies make the claim that 
the annual payments upon policies or contracts such 
as these in controversy are annuities within the meaning 
of the income tax laws and therefore exempt from tax- 
ation until the entire single premium of $10,500 as per 
above illustration, as the cost or purchase price thereof, 
has been returned. The Insurance companies contend 
that policies or contracts of this character are neither 
insurance policies nor combined insurance and annuity 
contracts, but are in their entirety contracts for the 
purchase of annuities, the basic cost of which is the 
entire single premium or purchase price, every annual 
payment or so-called annuity being consequently ex- 
empt from gross income until the single premium or 
cost has been returned, so that only the dividends de- 
clared from surplus or earnings and added to the guar- 
anteed annual payments would constitute a return of 
interest or profits. 


Economic and Statutory Annuity Concepts 


In the economic sense, annuities, as such, are gen- 
erally classed as income. Congress has, however, in 
the various revenue acts specifically exempted this class 
of income and the Bureau of Internal Revenue, as well 
as the Courts, has consistently held that a purchased 
annuity if properly earmarked as such is exempt as, 
and to the extent that it is a return of premium or pre- 
miums paid therefor, differing only as to the method 
of applying the exemption. Congress, therefore, con- 
templated that amounts received under a life insurance, 
endowment, or annuity contract are not to be included 
as items of gross income until the amounts thus re- 
ceived aggregate the total of the premiums or consider- 
ation paid. The Bureau of Internal Revenue re- 
peatedly so held in its former office rulings. G. C. M. 
1022, C. B. VI-1, P. 12; S. M. 3434, C. B. IV-1, P. 29. 


In order to understand the difficulties pertaining to 
this anomalous situation, it is interesting to note the 
distinction between life insurance, as such, and an 
annuity. In People ex rel Metropolitan Life Insur- 
ance Company v. Knapp, et al., St. Tax Com. (184 N. 
Y. S. 345), Kellogg, J., explained the essential differ- 
ence between the two as follows: 


The typical case of life insurance is found when a person 
insured Pays annually during his life a stipulated sum to an 
insurer in consideration of which the insurer engages to pay on 
the death of the insured a lump sum to a beneficiary. The 
typical case of an annuity is found where a purchaser pays 
down a lump sum to a grantor, who engages himself to pay 
a beneficiary during life a stipulated sum annually. 


In the one case the insurer receives an annual sum during 
the life of another and pays out a lump sum upon a stipulated 
death. In the other the grantor presently receives a lump sum 
and begins to disburse annual payments during life. In the 
former case the insured “insures” a dependent or other person 
against the contingency of his death, and thereby seeks to make 
indemnity for a possible loss. In the latter case payments are 
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immediately made, without regard tu the death of the pur- 
chaser, and there is no indemnity feature whatever. The one 
is a provision for death, and the other is a provision for life. 

In other words, “Life insurance,” according to the 
Supreme Court of the United States in the case of 
Ritter v. Mutual Life Insurance, 169, U. S. 139, 151, 

Imports a mutual agreement, whereby the insurer, in con- 
sideration of the payment by the assured of a named sum 
annually or at certain times, stipulates to pay a larger sum at 
the death of the assured. The company takes into considera- 
tion, among other things, the age and health of the parents 
and relatives of the applicant for insurance, together with his 
own age, course of life, habits and present physical condition ; 
and the premium exacted from the assured is determined by 
the probable duration of his life calculated upon the basis of 
past experience in the business of insurance. The results of 
that experience are disclosed by standard life and annuity 
tables showing at any age the probable duration of life. These 
tables are deemed of such value that they may be admitted in 
evidence for the purpose of assisting the jury in an action for 
personal injury, in which it is necessary to ascertain in the 
compensation the plaintiff is entitled to recover for the loss of 
what he might have earned in his trade or profession, but for 
such injury. Vicksburg & Meridian Railroad v. Putnum, 116 
U. S. 545, 554. 

Since the early and simple forms of life insurance 
were first conceived, various new forms of insurance 
contracts have been devised by actuaries and lawyers. It 
is generally conceded that life insurance is a coopera- 
tive undertaking. The premium to be fixed is not that 
required by the probable duration of the life of a single 
insured individual, but that required by the average ex- 
pectancy of life of men and women of the given age. 
Moreover for human lives, mortality tables have been 
constructed which embody the results of large experi- 
ence and long study. These have worked injustice in 
some respects, either to the insurer or to the insured, 
i. €., extortionate profits to the insurer, bankruptcy, etc. 
To remedy matters mutual life insurance was adopted 
under which the premium charged is clearly ample, 
and the part thereof which proves not to have been 
needed enures in some form to the benefit of him who 
paid it. In re Pacific Gas Co. v. San Francisco, 265 
U.S., p. 423; also Penn Mutual Life Insurance Co. v. 
Lederer, 252 U. S. 523, 24, 25. 


Historic Background of Annuities 


Annuities, as such, obtained in England long before 
insurance. It is well established that a contract to pay 
an annuity during life in consideration of a gross sum 
paid therefore when the contract is entered into is not 
a contract of life insurance. People v. Security Life 
Insurance, etc., Company, 78 N. Y. 114, 34 Am. Rep. 
522, 7 ABB. N. Cases 198. The historic background 
of both insurance and annuities shows that the nature 
of an annuity in the ordinary sense of the expression 
means the purchase of an income, and generally in- 
volves the conversion of capital into income. In a 
purchased annuity the principal can generally be dis- 
tinguished from interest. 

An annuity, then, is really a sum represented by a 
capital outlay and by the terms of the contract such a 
sum may be paid off by what is called in the contract 
an annuity, an annual payment, which means by annual 
installments. Scoble and others v. Sec. of State for 
India (1902), 2 K. B. 413 (1903) 1 K. B. 494 (1904) 
A. C, 299. The basic idea underlying all true annuities 
is supported by the established definitions. That of 
Sir Edward Coke, quoted with approval in Kent’s Com- 
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mentaries, 14th Ed., No. 6, page 460, states that “an 
annuity is a yearly payment of a certaine summe of 
money. granted to another in fee for life or yeares, 
charging the person of the grantor onlye.” Baron 
Watson in the celebrated English case of Foley v. 
Fletcher, 858 H. & N. 769, remarks that “an annuity 
means where an income is purchased with a sum of 
money and the capital is gone and has ceased to exist, 
the principal having been converted into an annuity.” 
And the opinion of the Supreme Court of the State 
of Ohio in the case of Chisholm v. Shields, 67 Ohio 
State 374, 66 N. E. 93, 94, states: “An annuity, as 
understood in common parlance, is an obligation by a 
person or a company, to pay to the annuitant a certain 
sum of money at stated times during life, or a specified 
number of years, in consideration of a gross sum paid 
for. such obligation.” The meaning of an annuity, 
therefore, is that the principal is gone forever, and that 
it is satisfied by the periodical payments. 

It becomes apparent from a study of this perplexing 
problem that the mere fact that the policies or con- 
tracts under consideration are designated as annuity 
contracts and the annual payments thereunder as an- 
nuities by the respective insurance companies is of 
course, not at all conclusive. It would seem that inas- 
much as the correct answer involves vast amounts in 
revenues that the Bureau of Internal Revenue is en- 
titled to look into the real nature of the trans- 
actions represented by the policies or contracts referred 
to. The mere fact that the particular policies described 
carry death indemnity features as well as annual income 
payments surely does not characterize such a policy 
as either an insurance or combined insurance and an- 
nuity contract such as the Bureau of Internal Revenue 
has already recognized for tax exemption purposes. In 
S. M. 3434, C. B. IV-1, P. 29, the policy or contract in 
question was clearly earmarked as a combined insur- 
ance and annuity contract formulated upon standard 
mortality tables. There a substantial part of the pre- 
mium was allocated to the annuity feature and the 
remainder toward the life insurance or death benefit 
provision. No such distinction, however, appears on 
the face of the new and peculiar policies above outlined 
and now afforded tax exemption privileges by G. C. 
M. 6395, supra. As in the case of an endowment insur- 
ance, a combined insurance and annuity contract in- 
cludes in its plan an insurance of the life and an 
investment of the moneys paid. In the former 
feature, it looks forward to and makes provision 
for a state of widowhood or orphanage in the case 
of the death of the person whose life is in- 
sured, pending the period specified; while in the 
latter feature, it secures to the policyholder thus effect- 
ing the insurance upon his life for the benefit of his 
family, a presumably profitable return of the original 
investment of his moneys, and in that sense is a pro- 
vision for an advanced period of his life. Such con- 
tracts partake of the nature of endowment policies in 
that they are contracts payable in the event of a con- 
tinuation of life or in the event of death, and serve as 
an investment as well as life insurance, Mulley v. 
Campbell, 140 N. Y. 457, 35 N. M. 651. 

When the real, underlying, theory of the so-called 
“Participating Life Income Policy with Principal Sum 

(Continued on page 288) 





















































































































































































































































When Isa Credit Allowed Under Acts 


Prior to the Revenue Act of 19262 


By Frank J. ALBus* 


HE determination of the question as to when a 
credit is “allowed” under the revenue acts prior 
to the. Revenue Act of 1926 is of vital importance 

to many taxpayers at the present time. In order to 
comprehend the problem involved it is necessary to un- 
derstand fully the method of the Department in allow- 
ing refunds and credits under the earlier acts. This 
procedure has been fully set forth in the Findings of 
Fact in the various cases on this point that have been 
decided by the courts. These findings show that when 
the Commissioner of Internal Revenue made a deter- 
mination of an overassessment in favor of a given 
taxpayer he would list the said overassess- 
ment, together with any other 
Overassessments in favor of tax- 
payers in the same collection district, 
upon a schedule, known as a Sched- 
ule of Overassessments, which was 
thereupon duly approved by the 
Commissioner of Internal Revenue. 
This schedule, together with a corre- 
sponding schedule, known as a 
Schedule of Refunds and Credits, 
which at that time had not yet been 
approved, was then forwarded to the 
proper collector of Internal Revenue. 


The collector upon receipt of the 
Schedule of Overassessments and the 
corresponding Schedule of Refunds 
and Credits examined his accounts 
with the taxpayers and noted upon 
the Schedule of Overassessments and 
the Schedule of Refunds and Credits 
the respective amounts that should be 
credited on taxes due and_ the 
amounts which should be refunded. 
The collector thereupon certified these 
schedules back to the Commissioner 
of Internal Revenue who made the Schedule of Re- 
funds and Credits effective by his approval. The 
Schedule of Refunds and Credits was then transmitted 
to the Disbursing Clerk authorizing him to disburse to 
the taxpayers the net amount of tax and interest shown 
to be payable. 

The Supreme Court of the United States in the case 
of Girard Trust Company v. United States, 270 U. S. 
163, held that under the above procedure a refund was 
“allowed” when the Commissioner of Internal Reve- 
nue signed the Schedule of Refunds and Credits 
received from the collector of Internal Revenue. Al- 
though the Commissioner of Internal Revenue has fol- 
lowed this decision with respect to refunds, he has 
adopted a different theory with respect to credits. 
The Commissioner has held, and is still holding, that 
a credit under the Acts prior to the Revenue Act of 
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1926 was “allowed” when the Commissioner of Internal 
Revenue signed the Schedule of Overassessments and 
forwarded it to the collector of Internal Revenue. 
Section 1116 (b) (2) of the Revenue Act of 1926 
specifically provides that under that Act a refund or 
credit of any income, war profits or excess profits tax 
is allowed when the Commissioner of Internal Revenue 
signs the Schedule of Overassessments and conse- 
quently this question is definitely settled by statute 
with respect to refunds and credits after February 26, 


1926, the date of the passage of the Revenue Act of 
1926. 


The importance of -the question involved is quite 
apparent. Section 1324 (a) of the 
Revenue Act of 1921 allows interest 
on refunds and credits as follows: 


That upon the allowance of a claim for 
the refund of or credit for internal reve- 
nue taxes paid, interest shall be allowed 
and paid upon the total amount of such 
refund or credit at the rate of one-half 
of one per centum per month to the date 
of such allowance as follows: (1) If such 
amount was paid under a specific protest 
setting forth in detail the basis of and rea- 
sons for such protest, from the time when 
such tax was paid, or (2) If such amount 
was not paid under protest, but pursuant 
to an additional assessment from the time 
such additional assessment was paid, or 
(3) If no protest was made and the tax 
was not paid pursuant to an additional as- 
sessment, from six months after the date 
of filing of such claim for refund or 
credit. * * * 


The interest provisions of Section 
1019 of the Revenue Act of 1924 are 
far more beneficial than those con- 
tained in Section 1324 (a) of the 
Revenue Act of 1921 and read as 
follows: 


Upon the allowance of a credit or refund of any Internal 
Revenue tax erroneously or illegally assessed or collected, 
of any penalty collected without authority, or of any sum 
which was excessive or in any manner wrongfully col- 
lected, interest shall be allowed and paid on the amount of 
such credit or refund at the rate of six per centum per 
annum from the date such tax, penalty or sum was paid to 
the date of the allowance of the refund, or in case of a 
credit, to the due date of the amount against which the 
credit is taken, but if the amount against which the credit 
is taken is an additional assessment, then to the date of the 
assessment of that amount. * * * 


In the case of Blair v. United States ex rel Birken- 
stock, et al., 271 U. S. 348, and United States v. 
Magnolia Petroleum Company, 72 L. Ed. 265, the Su- 
preme Court of the United States held that the in- 
terest provisions in effect at the time of the allowance 
of the refund and credit govern the amount of interest 
payable. Consequently, in a case where the Schedule of 
Overassessments was signed by the Commissioner of 
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Internal Revenue prior to June 2, 1924, and the corre- 
sponding Schedule of Refunds and Credits was signed 
by the Commissioner of Internal Revenue after June 
2, 1924, it is of material importance as to which of 
the above dates govern the “allowance” of a credit 
since under the former date the interest provisions of 
Section 1324 (a) of the Revenue Act of 1921 apply 
whereas under the latter date the interest provisions 
of Section 1019 of the Revenue Act of 1924 apply. 
Again the question is of importance in a case where a 
refund claim is filed against tax paid by a credit within 
four years of the date of the signing of the Schedule 
of Refunds and Credits but beyond four years of the 
date of the signing of the Schedule of Overassessments. 
In such a case if the signing of the Schedule of Re- 
funds and Credits is ultimately determined by the 
courts to -be the date of the allowance of the credit, 
then the claim for refund would have been filed within 
the proper time, but on the other hand, if the date of 
the signing of the Schedule of Overassessments is 
finally held to be the date of the allowance of the credit, 
then the claim would be outlawed for the reason that it 
would not have been filed within the four-year period 
from the date of the payment of the tax by credit. 

In the opinion of the writer, a credit under Acts prior 

to the Revenue Act of 1926, was allowed when the 
Commissioner of Internal Revenue approved the 
Schedule of Refunds and Credits returned to him by 
the collector of Internal Revenue who had made his 
notations thereon as to what amounts are to be re- 
funded and what amounts are to be credited. A care- 
ful reading of the decision of the United States Su- 
preme Court in the Girard Trust Company case supra, 
appears to sustain this conclusion. The Court in this 
case said: 
_ The Commissioner of Internal Revenue is the final judge 
in the administrative branch of the Government to decide that 
an overassessment has been made and that a refund or credit 
should be granted and when he has made that decision finally, 
he has allowed the claim for the refund or credit of the taxes 
paid within the meaning of the section. (Italics supplied.) 

The Commissioner of Internal Revenue is contend- 
ing that a credit was allowed under the Acts prior to 
the Revenue Act of 1926 when he signed the Schedule 
of Overassessments to be forwarded to the respective 
collectors of Internali Revenue. The above language of 
Supreme Court appears to be opposed to such a con- 
clusion. The Court said that the Commissioner of In- 
ternal Revenue is the final judge to decide that an 
overassessment has been made and that a refund or 
credit should be granted. The Supreme Court draws a 
clear distinction between the decision of the Commis- 
sioner of Internal Revenue that an overassessment -has 
been made and his decision that a refund or credit 
should be granted. From the language of the Court it 
is quite obvious that these decisions of the Commis- 
sioner were not made at the same time. There appears 
to be no argument over the fact that the determination 
of the Commissioner relative to the overassessment was 
made at the time he signed the Schedule of Overassess- 
ments. Obviously, then, in accordance with the state- 
ment of the Supreme Court, this carinot be the date of 
the determination of the Commissioner that the refund 
or credit should be granted. Of necessity, this deter- 
mination must have been made at a date subsequent 
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to the signing of the Schedule of Overassessments for 
the reason that on that date the Commissioner had not 
made a final determination with respect to the allow- 
ance of the refund or credit. 

The above conclusion is strengthened by a further 
statement of the Supreme Court in the Girard Trust 
Company case as follows: 


The findings and the exhibits show that the course of busi- 
ness is that the collector on receiving from the Commissioner 
the Schedule as to the overassessments examines his books and 
reports back to the Bureau the amount which should be credited 
on taxes due and the amount to be refunded, that this is ex- 
amined by this Assistant Commissioner and then is delivered 
to the Commissioner, who makes it effective by his approval. 
Until it reaches him and is approved by him, the refund can- 
not be paid. This, we think, is the real date of the allowance. 
Until that time the exact amount of the refund is not fixed 
finally by competent authority. (Italics supplied). 

It will be noted, the Court states, the collector re- 
ports back to the Commissioner the amount which 
should be credited. This language indicates that at this 
point the credit had not yet been allowed. Upon the 
language of the Supreme Court that the allowance of 
the refund or credit must be the final determination by 
the Commissioner, and upon their conclusion that the 
credit had not yet been allowed when the collector 
returned the Schedule of Overassessments to the Com- 
missioner, there remained only one date that could de- 
termine the allowance of the credit and that was the 
date of the signing of the Schedule of Refunds and 
Credits by the Commissioner of Internal Revenue. 

The fact that the Commissioner of Internal Revenue 
at the time he approved the Schedule of Overassess- 
ments did not know whether the overassessment would 
result in a refund or a credit appears to be further 
proof of the fact that the credit was allowed at that 
time. The instructions of the Commissioner of Internal 
Revenue to the collectors appearing on the Schedule of 
Overassessments seems to sustain this conclusion. 
These instructions read as follows: 

To the Collector: 

The amounts listed in Column 4 as overassessments (or re- 
ductions of tax liability) are hereby approved, and the related 
claims, if any, allowed in the respective amounts indicated by 
the “Certificates of Overassessment” or “Notices of Adjust- 
ment of Claim for Abatement” attached thereto. 

You will immediately check such items against the accounts 
of the several taxpayers, and determine whether the amounts 
in which the tax liabilities have been reduced should be re- 
spectively abated, in whole or in part, and make such abate- 
ments as may be warranted by the condition of the taxpayers’ 
accounts for the years involved. 

If any part of any such item is found to be an overpayment, 
you will examine all accounts of the taxpayer for other periods 
and apply the overpayment as a credit against the taxes due, 
if any, making the appropriate entries in your accounts. (This 
applies only to income, war profits, and excess profits taxes.) 
Such credits will be entered in Column 9, and placed in Col- 
umn 5 of a subsidiary Schedule of Refunds and Credits (Form 
7805-A). ; ; 

The balance, if any, of the overpayment will be entered in 
Column 12, and placed in Column 4 of the subsidiary schedule 
(Form 7805-A) referred to above, and an appropriate memo- 
randum made upon the taxpayer’s account. 

You will thereupon complete and certify this schedule and 
the schedule upon Form 7805-A, and return the necessary copies 
of each to the Commissioner of Internal Revenue. (Italics 
supplied. ) , : : ; 

The portion of the above instructions appearing in 
italics shows that when the Schedule of Overassess- 
ments was signed by the Commissioner he did not know - 
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whether the overassessment would result in a refund or 
a credit. If, therefore, subsequent developments caused 
the overassessment to be credited, how can it be con- 
tended that the credit wa$ allowed at a time when the 
Commissioner did not know if any taxes were due 
against which the overassessment should be applied? 
Assume a situation where a taxpayer did not owe any 
tax at the time the Commissioner signed the Schedule 
of Overassessments but during the time the schedule 
was in transit to the collector an installment of income 
tax became due. What would happen in a case of this 
kind? The collector, upon receipt of the Schedule of 
Overassessments would note upon the Schedule of Re- 
funds and Credits that the amount of the installment 
of taxes which became due while the Schedule of Over- 
assessments was in transit should be applied as a credit 
and when the Commissioner of Internal Revenue signed 
the Schedule of Refunds and Credits approving the 
action of the collector he would allow the credit. Cer- 
tainly in a case of this kind the credit could not have 
been allowed when the Commissioner signed the Sched- 
ule of Overassessments for the reason that at that time 
the taxpayer owed no tax. For the same reason it 
appears that no credit was allowed under the Revenue 
Acts prior to the Revenue Act of 1926 when the Com- 
missioner signed the Schedule of Overassessments since 


the law did not contemplate a distinction between dif- 
ferent kinds of credits. 


The certification of the collector of Internal Revenue 
to the Commissioner of Internal Revenue appearing on 
the Schedule of Refunds and Credits further shows 
that the credit was allowed when the Commissioner 
approved this schedule. This certification reads as 
follows: 

To the Commissioner of Internal Revenue: 

The items hereon are relisted as they appeared for refund 
or credit on an original schedule (bearing the same number) 
of overassessments and related claims, if any, heretofore ap- 
proved and allowed by the Commissioner of Internal Revenue. 
An examination of the accounts of the several taxpayers named 
disclosed such items to be the portions of such previously al- 
lowed overassessments or reduction of tax liability subject to 
refund or credit. (Italics supplied.) 

The above certification shows that the collector 
merely advised the Commissioner of the amounts that 
were “subject to refund or credit.” This statement 
contemplated some further action by the Commissioner 
before the refund or credit was actually allowed and the 
language of the Supreme Court in the Girard Trust 
Company case supra, indicates that this action was the 
approval of the Schedule of Refunds and Credits by 
the Commissioner of Internal Revenue. 

In the case of the Boston Buick Company v. United 
States, 27 Fed. 2nd Ed. 395, the District Court of the 
United States for the District of Massachusetts had 
before it the question as to when a credit was allowed 
under Section 1324 of the Revenue Act of 1921 and 
Section 1019 of the Revenue Act of 1924. In this case 
the Court held that a credit was not allowed when the 
Commissioner of Internal Revenue signed and 
transmitted the Schedule of Overassessments to the 
collector. The Court said: 


If we were dealing with a refund, there could be no question 
raised as to the date of the allowance. It would be July 31, 
1924, the date when the refund was approved for payment by 
the disbursing officer. Girard Trust Co., et al., v. United States, 
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270 U. S. 163 (U. S. Tax Cases, 2d Supp. 1263). But in the 
case at bar there was no refund, and the Government contends 
that notwithstanding Girard Trust Co., et al., v. United States 
the date of the allowance of a credit is the date under which 
the Commissioner transmits to the collector a schedule of over- 
assessments. 

In the Girard Trust Company case, the overassessment was 
applied in part as an abatement, in part as a credit, and the 
balance as a refund. The Court considered only the taxpayer's 
right to interest on the refund. The amount of the credit 
was relatively inconsequential. Apparently the Trust Company 
made no claim to interest on the credit. It was there held that 
neither the date of payment of the amount refunded nor the 
date when the Commissioner of Internal Revenue first de- 
cided that there had been an overassessment and sent his deci- 
sion to the Collector of Internal Revenue, was the date of 
allowance intended by the statute. The real date of allowance 
was the time when the exact amount of the refund was finall) 
fixed by competent authorities. Until that time, no one had 
authority to pay. There are possible grounds for distinguishing 
between a refund and a credit. It will be noted that the col- 
lector without further action on the part of the Commissioner, 
was authorized to enter upon the petitioner’s account a credit 
against outstanding taxes due from it. His authority to record 
this credit was contained in the schedule of overassessments. 
However, I think, in view of Girard Trust Company v. United 
States, supra, it can be taken as settled that the transmission 
of the schedule of overassessments does not constitute an allow- 
ance of either a credit or a refund. A ministerial act of another 
administrative officer is necessary before it can be determined 
that there will be any credit, or before the exact amount of it 
can be ascertained. In the case at bar, the first administrative 
act of the collector, with reference to the petitioner’s credit, 
was to ascertain that there had been an overpayment of the 
tax for the fiscal year 1918, and to apply that overpayment to 
reduce outstanding taxes due for other years. Until then, to 
borrow from the language of the Chief Justice in the Girard 
Trust Company case, the exact amount of the credit was “not 
fixed finally by competent authority.” 


The Court in the above case held definitely that the 
signing of the Schedule of Overassessments by the 
Commissioner was not the date of the allowance of the 
credit. No definite decision was made as to whether 
the credit was allowed when the collector noted the 
credit on his books or when the Commissioner approved 
the Schedule of Refunds and Credits for the reason 
that both of these dates were after June 2, 1924, and 
in either event the provisions of Section 1019 of the 
Revenue Act of 1924 applied in determining the amount 
of interest allowable on the credit. In connection with 
this phase of the case the Court said: 

Inasmuch as the sole controversy is whether the Revenue Act 
of 1921 or that of 1924 applies, it is not necessary to decide 
whether interest should run to July 11, the date of the credit, 


or to July 31, the date of the approval by the Deputy Com- 
missioner. In either case the date is subsequent to June 2, 
1924. For the purpose of this case, it is sufficient to decide 
that the credit was not allowed on March 14, 1924, when the 
schedule of overassessments was forwarded to the collector 
at Boston. The agreed statement of facts shows plainly that 
he did not act until after June 2. Either date, July 11 or July 
31, could be adopted without encountering the administrative 
complications pointed out by the Court in the Girard Trust 
Company case, in rejecting the date of payment as the date of 
allowance. 

The Government has appealed the Boston Buick case 
to the Circuit Court of Appeals. 

The District Court of Massachusetts speaking 
through Judge Morton gave further sanction to the 
above principle in the case of the Jron Cap Copper 
Company v. United States, decided on April 3, 1929 
(not yet reported). In this case the Schedule of Over- 
assessments was signed prior to June 2, 1924, while 
the collector noted the credit on his books and the 
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Commissioner of Internal Revenue signed the Sched- 
ule of Refunds and Credits after June 2, 1924. In 
this respect the facts correspond to those in the case 
of the Boston Buick Company. The Government con- 
tended that the credit was allowed when the Commis- 
sioner signed the Schedule of Overassessments and that, 
therefore, since this date was prior to June 2, 1924, 
the interest provisions of the Revenue Act of 1921 
applied. In answering this contention the Court said: 


The contention of the Government is that the action by the 
Commissioner in deciding that there has been an overassess- 
ment was in law the allowance of the credit; that therefore, 
the allowance was made during the Act of 1921; and that, 
therefore, interest upon the credit is not recoverable. The dif- 
ficulty with this argument is that it ignores the decision of 
the Supreme Court of the United States in the Girard Trust 
Company in 270 U. S. 163 and of this Court in Boston Buick 
Company v. United States in 27 Fed. (2d) 395. In the first 
of these cases it was decided as to refunds, under the Act 
of 1921 which on the point under discussion is substantially the 
same as the Act of 1924, that the effective date was that on 
which the Commissioner signed the subsidiary schedule; that 
said schedule constituted the order for the payment of the 
money; and that up to that time the taxpayer’s right to re- 
cover had not become fixed. In the Boston Buick case Judge 
Brewster held that the same principle applied to interest on a 
credit. The practice of the Department, treating the Commis- 
sioner’s decision that there had been an overassessment as the 
allowance of a refund, was expressly disapproved in the Girard 
Trust Company case, supra, page 170. The plaintiff’s right to 
recover interest does not become fixed until it is included in 
a subsidiary schedule signed by the Commissioner—exactly like 
money paid on refunds. If the Commissioner’s action in sign- 
ing the subsidiary schedule is the decisive step as to one, it 
seems to be equally the decisive step as to the other. 


The latest judicial determination of this question is 
found in the case of Swift & Company v. United States 
decided by the Court of Claims on May 6, 1929, and re- 
ported at Paragraph D-9206 Commerce Clearing House 
Service. In this case the Government again advanced 
the theory that a credit under the Acts prior to 1926 
was allowed when the Commissioner of Internal Reve- 
nue signed the Schedule of Overassessments and for- 
warded it to the Collector of Internal Revenue. The 
Court answered this argument in the following 
language : 


The schedule is nothing more nor less than a statement of 
credits as well as refunds found by the collector to be due 
the taxpayers named therein. The opinion in the Girard Trust 
Company case supra, referring to the collector’s report as to 
the amount which should be credited on taxes due for other 
years and the amount to be refunded, states: 

“that this is examined by the Assistant Commissioner 
and then is delivered to the Commissioner, who makes 
it effective by his approval.’ (Our italics.) 

The Commissioner “is the final judge in the administrative 
branch of the Government to decide * * * that a refund or 
credit should be granted.” No other administrative officer has 
such authority. The Commissioner’s decision that there has 
been an overassessment is one thing; the determination that 
there has been an overpayment is quite another. This cannot 
be determined by the Commissioner until he is informed by 
the collector what part, if any, of the overassessment had been 
paid and what part, if any, had been abated. 


The Court held that the credit was allowed when 
the Commissioner signed the Schedule of Refunds and 
Credits and that a claim for refund filed for the year 
against which the credit was applied within a period of 
four years from the date of the credit, was filed within 
the statutory period provided for by law. 

The only judicial interpretation that appears to be 
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in favor of the Government is contained in the case 
of the Penn Smokeless Coal Company v. United States, 
decided by the District Court for the Western District 
of Pennsylvania on January 3, 1929. In this case the 
Court held that the date of the allowance of a credit 
under the Revenue Act of 1924 was the date of the 
signing of the Schedule of Overassessments by the 
Commissioner of Internal Revenue. However, in reach- 
ing this conclusion the Court quoted a wholly erroneous 
statement purporting to be language of the United 
States Supreme Court in the Girard Trust Company 
case when it said: 

In Girard Trust Company v. United States, supra, the Court, 


in the opinion of Mr. Chief Justice Taft, laid down a rule 
as follows: 


“A claim for refund or credit is allowed within the 
meaning of the statute when the Commissioner ap- 
proves the schedule in whole or in part for transmis- 


sion to the proper accounting officer for credit or 
retund * * *,” 


Applying the rule laid down in Girard Trust Company v. 
United States to the actual procedure in the Bureau of In- 
ternal Revenue, the credit to the plaintiff was allowed when 
the Commissioner approved the Schedule of Overassessments on 
January 13, 1926, for transmission to the collector. 

It will be noted that the quotation of the Pennsyl- 
vania Court from the decision in the Girard Trust 
Company case was not the opinion of the Court but was 
merely a reference to the regulations of the Commis- 
sioner of Internal Revenue. The Supreme Court 
showed its disapproval of the regulations of the Com- 
missioner of Internal Revenue in the following 
language : 

We cannot concur, however, in the view of the Treasury De- 
partment that the date of the allowance of the claim as 
intended by the statute is the date when the Commissioner first 
decides that there has been an overassessment and sends upon 
a proper form his decision to the collector of Internal Revenue 
who made the collection and keeps the account with the 
taxpayer. 

The fallacy of the decision of the Court in the Penn 
Smokeless Coal Company case is clearly brought out 
by the Court of Claims in the case of Swift & Company 
v. United States, supra. 

The importance of the point involved will un- 
doubtedly result in the Government’s asking the Su- 
preme Court of the United States to review the question 
as to the date of the allowance of a credit under the 
earlier Revenue Acts. However, the decisions of the 
lower courts rendered to date indicate that their con- 
clusion will be similar to that reached in the Girard 
Trust Company case with respect to refunds. 


Court Decisions 


Amortization of Contracts—-A government munitions 
contract on a cost-plus basis, acquired without cost, affords 
no basis for amortization.—Court of Appeals of the Dis- 
trict of Columbia in Symington-Anderson Company, Appel- 
lant, v. Commissioner of Internal Revenue. No. 4766. 

Board Decisions, Review of.—The jurisdiction of the 
Circuit Court of Appeals is limited to a review of the de- 
cisions of the Board of Tax Appeals upon matters of law, 
and does not extend to an inquiry into disputed questions 
of fact—United States Circuit Court of Appeals, Fifth 
Circuit, in E. G. Robichaux Company, Ltd., v. Commissioner. 
No. 5535. Decision of the Board of Tax Appeals, Dec. 
3907 (C. C. H.), 11 B. T. A. 907, affirmed. 


(Continued on page 276) 



























































































































































































































































Breakdown of Personal Property Tax 
in Illmois and Its Solution 


The taxation perplexities which confront the State of Illinois are not peculiar to that commonwealth. Other states 
have tax systems no more suited to current economic conditions, and probably no state is free from some of 
the shortcomings discussed in this article. Suggested remedies include adoption of the income 


tax as a supplementary source of revenue. 


Seventeen states now have income tax laws 


and the breakdown of property tax systems in other states presages an 


HE past year was unusually dreary for many tax- 
payers in Cook County, Illinois. Official cog- 
nizance was taken of assessment conditions in 

that county by the Illinois tax commission, which body 

on August 2, 1928, ordered a reassessment of all real 
estate.' There followed a long series of legal pro- 

crastinations which eventually led to the calling of a 

special legislative session and to the alarming of many 

taxpayers. Meanwhile, assessed valuations, by dis- 
tricts, were published so that citizens could see for 


increase in the number of states deriving revenue from income taxes. 


By SIMEON E. LELAND* 





methods for the valuation of real estate and improve- 
ments has emphasized the utter lack of method, system 
or “reasonable guesses” in the assessment of all prop- 
erty. The perfection of real estate assessment meth- 
ods, unless accompanied by improvements in the 
technique of assessing other property, can but result 
in an ultimate increase in the taxes upon real property.” 
Recognition of these ultimate effects has awakened 
some interest in the problems of taxing personal 
property in Illinois. 





themselves the inequitable valuations 
on which they were suffering them- 
selves to be taxed. Thereafter dif- 
ficulties and delays in complying with 
the reassessment order began to 
diminish. The financial embarrass- 
ments of various governmental 
bodies were at first blamed upon the 
reassessment order but the revela- 
tions of wholesale corruption, mis- 
feasance and malfeasance practiced 
by public officials threw a new light 
on the subject. Control of the situa- 
tion, momentarily at least, passed 
from the politicians to the citizens. 
The difficulty of borrowing, en- 
hanced by dilatory compliance with 
the tax commission order, and the 
impossibility of extending and col- 
lecting current taxes accorded fur- 
ther strategic advantages to the tax- 
payers. The “tax spenders” were 
put “on the run,” with the District 
Attorney in hot pursuit. The game 
is not yet bagged, but it has weakened considerably. 








The reassessment, which furnishes a key to this 
situation, has been quietly made. It has produced a 
series of tentative valuations (now in the process of 
correction) which will, if not tampered with, give 
Chicago the best assessment of real property in its 
history. Those charged with the task of reassessment 
applied the system of unit values to the whole city, 
making public their methods, and seeking a community 
opinion on which to rest appraisals. These practices, 
in modified form, had formerly been restricted to “the 
loop” area under the operation of the so-called 
“Martin System.” The appearance of scientific 





— The publication of real estate as- 

-| sessments also focused attention 
upon the assessment of personalty. 
The notoriously low assessments of 
a few, produced by the “political- 
patronage-parity” system or _ the 
“division-equalization” process, 
caused many persons to inquire into 
the personal property assessments of 
their neighbors. Many confidences 
were exchanged as a result of which 
some discovered that they were 
among the few who in fact did pay 
their personal property taxes. Others 
learned of the purely nominal assess- 
ments of their more opulent friends. 
This furthered an interest in the 
assessment of this fugitive type of 
property. Whether the curiosity and 
the knowledge lately derived will be 
for social good or ill, will depend 
largely upon the character of the tax 
administration in the next few 


Stmeon E. LeLanp years. Potentially, however, the in- 


formation is available for constructive tax reform. 

A third factor which aroused interest in the per- 
sonal property tax was the series of revelations of the 
Illinois Joint Legislative Revenue Committee. This 
committee was appointed in the summer of 1928 to 
report to the legislature in 1929. It devoted much 
time to a study of real estate assessments, but also 
made certain recommendations concerning the taxation 





*Associate Professor of Economics, University of Chicago. 

1See ‘“‘Rule Fourteen” as set out in detail in the Ninth Annual 
Report of the Illinois Tar Commission, pp. 314-16. 

*Reference is here made to the general situation. In Cook 
County the valuations produced by the reassessment will probably 
be reduced by the application of an equalization factor so that 
tax collections will not increase. The result should be more 
equitable valuations rather than more taxes. 
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of personalty. In the summary of its report, issued 
March, 1929, it said: 


The amount of personal property which avoids assessment 
entirely tends to increase in some relation to the rate at which 
assessed personal property is taxed. High rates add to the 
difficulty of personal property taxation. 

These difficulties are more apparent when the magni- 
tude of delinquency of personal property taxes in the 
Chicago area is realized. For example, the recent 
special tax commission discovered that in Hyde Park 
on July 1, 1928, only 6,000 out of 38,000 people had 
paid their personal tax.* In Jefferson township, 93 
per cent of those receiving personal property tax bills 
were delinquent. In “the loop” district delinquency 
was 59 per cent. In the country towns of Cook 
County it was about 49 per cent. The delinquency 
ratios were computed on the basis of 250,000 per- 
sonal property tax bills sent out by assessing officials. 
Tt was conservatively estimated that at least 1,000,000 
households made no return whatever of personal 
property.* 

Under such conditions it is folly to discuss a general 
property tax.® 

Nevertheless, such revelations have awakened an 
interest in the taxation and escape of personal prop- 
erty. 

The assessment of personal property since 1850 is 
shown in Table I. For purposes of comparison the 
assessments of real estate, and railroad property, as 
well as the valuation of all property, are shown. In 
1850 the assessment of personal property was 
$33,335,799 ; in 1927 the assessment was $1,616,645,115 
—an increase of 4749 per cent. If the assessments 
are reduced to a per capita basis the increase is less 
striking. In 1850 the per capita assessment of per- 
sonal property was $39.15; in 1927 it was $224.44. 
The increase was only 473 per cent. During this 
period the assessment of real estate rose from 
$86,532,237 to $6,429,115,716, or 7329 per cent. In 
1927 the per capita assessment of real property was 
about $892.56. The increase in the assessment of 
railroad property is much greater than that shown for 
real estate and personal property, but the initial assess- 
ment figure is so small that the resulting increase, 
especially when reduced to a percentage basis, is so 
large as to be meaningless. The early assessments 
of real estate and personal property are likewise quite 
smail, and ratios based thereon are not wholly sig- 
nificant. 


TABLE I 


EQUALIZED ASSESSMENT OF TAXABLE PROPERTY 
IN ILLINOIS6 


(In Thousands) 


Per Cent 
of Personal 

Personal Real Railroad * Total Property 

Year Property Estate Valuation Valuation to Total 
1850....$ 33,335 $ 86,532 csecnne @ Leaves 27.8 
1860...... 88,845 266,258 $12,085 367,227 24.2 
1S70.... EGS 347,876 19,242 480,664 23.6 
1880.... 165,846 573,404 47,365 786,616 21.1 
1890.... 149,158 587,045 72,689 808,892 18.4 
1900.... 162,235 569,619 77,878 809,733 20.0 
1905.... 228,294 773,752 95,519 1,097,566 20.8 
1910.... 487,929 1,532,525 179,259 2,199,714 23.2 
1915.... 535,150 1,749,209 218,513 2,502,873 21.4 
1920.... 979,977 2,941,803 313,170 4,234,951 23.1 
1925.... 861,597 2,980,357 352,814 4,194,769 20.5 
1926.... 802,481 3,037,943 355,155 4,195,581 19.1 
... 1,616,645 6,429,115 716,290 8,762,051 18.4 
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The assessments of personal property may, how- 
ever, be viewed in their proper perspective when re- 
lated to the total valuation. Comparisons based upon 
the amount of the assessments are not significant, but 
when ratios are calculated, as in Table II, the real im- 
portance of personal property in the state assessment 
is shown. In 1850 personal property constituted 27.81 
per cent of the total assessment, the balance being real 
estate. In 1854, personal property constituted 31.47 
per cent of the total valuation, but thereafter the ratio 
declined until it reached 15.07 in 1898. Beginning 
with 1899 an upward trend became manifest, the 
maximum ratio of 23.18 being found in the’ years 
1919 and 1921. In 1926 personal property constituted 
19.13 per cent of the state property valuation and in 
1927 the percentage was 18.45. During the period 
from 1850 to 1927 the relative assessment of real 
estate compared with other property remained almost 
constant. In 1850 real property constituted 72.19 per 
cent of the total valuation of taxable property and in 
1927 it was 73.38 per cent of the total assessment. 
This constant relationship was maintained during a 
period of seventy-seven years in which the wealth of 
the state increased many fold. It is reasonable to 
assume that personal property increased in at least the 
same proportion. On the assessment roll personal 


property was, nevertheless, relatively less important 
in 1927 than in 1850. 


TABLE II 


PER CENT DISTRIBUTION OF EQUALIZED ASSESSMENT OF 
TAXABLE PROPERTY 


; Personal Railroad 
Year Property Real Estate Property 
oe SO En RR are 27.81 72.19 oie 
MINER Sipe laig eal atcveuiie saloons a 24.20 72.51 3.29 
NE iro Se icaieiieaedeiehaccus Seance so5%6 23.62 72.37 4.00 
DIS aa: ac'ele Sisal phat Gonwmorenerace 21.08 72.90 6.02 
op ee 18.44 72.57 8.99 
MII oi cele ints acavnkanarsoniaverorsiche 20.04 70.35 9.62 
SEMIN as) a\o carom os avare\e Siersieieieve 20.80 70.50 8.70 
et: cociarcrate ie ia1%-6he a Bias ocean 21.18 69.67 8.15 
Me rise Ria Src tbGOUR Ktesb Re ieters 21.38 69.89 8.73 
Ie Goi 3.0 ako aratd eostieve S576 23.14 69.46 7.39 
REESE SERS SOEE ES SE gene 8 20.54 71.05 8.41 
MI odie) 3s, a4 esas asehare kis ween 19.13 72.41 8.46 
MEN oitio esc digewieie ters siete 18.45 73.38 8.17 


Perhaps the reason for this decline in the ratio of 
personalty assessments to total valuations is to be 
found in the nature of the tax system created by 
Illinois laws. The statutes of this state require the 
assessment of all personal property at its fair cash 
value and its taxation at the full general property tax 
rates applicable to real estate. These rates have be- 
come notoriously high and are applied alike to all 
classes of taxable property in the state. If this tax 
on personal property is considered as an objective 


3The Chicago Daily News, March 21, 1929. Report of Com- 

—. not published at this writing. 
ud, 

5This condition is not new. In 1910 it was said: ‘A pub- 
lished list of personalty assessments for the town of Urbana 
for 1910 contains about 2,000 names, in a population of 10,000, 
and the assessments range as low as $8.00 in one instance. It 
would appear that in this case the assessor had been reasonably 
diligent in making some assessment against every one subject 
to taxation.” Fairlie, T'axation and Revenue System in Illinois, 
1910, p. 37. Over a decade later it was estimated that out of 
3,000,000 people in Cook County, less than 150,000 directly paid 
any personal property taxes and that only about 300,000 directly 
paid taxes on real estate. It was said, ‘‘A system which directly 
permits nine-tenths of the people to vote taxes paid directly by 
one-tenth is an encouragement to thriftless government.” The 
Proposed New Constitution of Illinois, 1922, With Address to the 
People, pp. 5-6. 

6Data taken from the Illinois Blue Book, 1927-28, pp. 621-622: 
Reports of Auditor and Illinois Tax Commission. 
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tax, under which property per se is aimed at irrespec- 
tive of the faculty of the owner, it is assumed that 
personal property, regardless of type, is able to bear 
the same tax burden as,real property. An objective 
tax of this type ignores all considerations of incidence 
and of personal ability to pay. It is likewise assumed 
that the benefits of governmental activity accrue as 
much to personal property as to real estate, and that 
the one class of property is assessed with the same 
facility as the other. On the other hand, those who 
look upon the personal property tax as a form of 
personal in contrast with impersonal taxation, see in 
the assessment of this property a device, or presump- 
tion, through which the taxable capacity of the indi- 
vidual taxpayer is actually reached. It is taken for 
granted that all types of property, measured by value, 
represent equal taxpaying ability and that all property 
is listed with equal facility. The validity of these 
assumptions may be questioned quite apart from the 
fact that the assessment of personal property is very 
incomplete and inequitable. 


Nevertheless, irrespective of whether the tax on 
personalty is an impersonal or personal tax, it is im- 
portant to discover what types of property are being 
assessed. If the tax is objective the comprehensive 
character of the tax list becomes most important. If 
the tax is to measure individual capacity it is desir- 
able to know what property appears to be a presump- 
tion indicative of that ability. If the inventory to 
measure personal taxable capacity must include all 
property, here too, exhaustive enumeration will be the 
desideratum. 

The early policy of the state, like that of many of 
the American colonies and early states was to tax only 
that property which was specifically enumerated. 
Under the law of 1819, Illinois taxed only land, bank 
stock and negro slaves.’ With the adoption of the 
general property tax, prescribed by the constitution of 
1848, all property, unless expressly exempted, became 
taxable. In 1867, the enumerated personal property 
consisted of horses, cattle, mules and asses, sheep, 
hogs, carriages and wagons, clocks and watches, and 
pianos.® There were also eight classes of unenumer- 
ated property,’® consisting of goods and merchandise ; 
bankers property; manufactured articles; moneys and 
credits; bonds, stocks, etc.; capital stock of banks; 
and miscellaneous. In all, the personal property sub- 
ject to taxation was divided into sixteen classes. By 
1900, the tax schedule consisted of 38 items. Among 
items added to the list were the following: steam en- 
gines and boilers; fire and burglar-proof safes; bil- 
liard tables ; sewing and knitting machines ; franchises ; 
annuities and royalties; patent rights; steamboats; 
manufactured articles; manufacturers’ tools and im- 
plements; agricultural tools; gold and silver plate; 
diamonds and jewelry; pawnbrokers property; bridge 
property; property of eating houses and restaurants; 
household and office furniture; investments in real 
estate and improvements thereon; grain of all kinds; 





THaig, History of the General Property Tax in Illinois, p. 40. 
8Cf. ibid, pp. 99-100. 
9“Enumerated property” shows number of items of each class 
of property listed for taxation. 
10Valuations only shown on tax list. 
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and shares of stock in national banks. Separate classes 
were also set apart for various types of intangibles. 
By 1918 a special category had been provided for 
automobiles and by 1927 a separate group had been 
added for property of telephone and telegraph com- 
panies. These additions brought the taxable items on 
the personal property schedule up to forty. Two fac- 
tors have contributed to the extension of this list: 
(1) a tendency toward greater itemization of general 
classes of property founded upon a belief that enum- 
erations tend to increase assessments; and (2) the 
necessity for keeping the detailed categories abreast 
of inventions and new kinds of property accumula- 
tion.*? 

In 1867 the most important items of personal prop- 
erty on the assessment roll were horses (22.9%), 
moneys and credits (15.6%), goods and merchandise 
(15.1%), and cattle (12.1%). In 1900, five classes 
of intangibles accounted for 27.6 per cent of the total 
assessment of personalty ; goods and merchandise con- 
stituted 12.2 per cent; cattle, 7.2 per cent; horses, 6.6 
per cent; and bank stock, 6.4 per cent. In 1918, the 
shares of stock of National banks provided 12.9 per 
cent of the assessment of personal property, but by 
1927 this property was but 3.2 per cent of that assess- 
ment. In 1927, capital stock of corporations con- 
stituted 7.3 per cent of the total assessment; goods 
and merchandise 7.1 per cent; automobiles were 4.8 
per cent; household and office furniture, 4.6 per cent. 
Five classes of intangibles comprised 11.4 per cent of 
the assessment. If enumerated and unenumerated 
property are considered as a whole it is apparent that 
there has been a tendency since 1867 for the relative 
assessment of unenumerated property to decline. In 
1867 this property composed 49.6 per cent of the per- 
sonalty listed for taxation and in 1927 it constituted 
but 13.6 per cent. Little significance must be attached 
to this, for the division of property into these two 
broad groups can scarcely be defended on principle. 
The important fact to consider is the change which has 
taken place in the assessment of individual types of 
personalty. 

These changes, moreover, have been of such a na- 
ture as to reveal the highly imperfect character of 
personal property assessments as a measure of indi- 
vidual ability to contribute toward the support of gov- 
ernment.*? The non-assessment of much personal 
property can be assumed without devoting further 
space to the production of evidence. The fact that 
much property is not listed at all indicates that the 
assessment of personal property is by no means uni- 
versal. The escape of the personalty of many indi- 
viduals destroys completely any validity which might 
have attached to the ability presumptions based upon 
these assessments. Recent data are lacking as to the 
universal character of the personal property tax in 
Illinois. However, in 1916, only 6 per cent of the 





11But cf. “The small amounts assessed in the aggregate for 
such items as fire and burglar proof safes, billiard tables, melo- 
deons and organs, and sewing and knitting machines, show that 
their separate enumeration adds no appreciable amount of taa- 
able property; and such items might well be consolidated with 
others.” Fairlie, op. cit., 1910, p. 42. Italics mine. 

12This will be confirmed by further consideration of certain 
assessments. See infra. 
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population in Cook County filed personal property re- 
turns, while in Marshall County returns were filed for 
54 per cent of the population.** Returns in other 
counties fell between these extremes. In Illinois, at 
least, the personal property tax should be abandoned, 
in thought and in fact, as even a rough measure of 
individual taxable capacity. 

In order to consider what steps should be taken to 
solve the problems created by the attempt to tax per- 
sonal property it is necessary to classify such prop- 
erty for purposes of analysis. The attempt to tax it 
as a homogeneous mass has failed miserably. At- 
tempts to consider solutions applied as a unit without 
differentiation as to the nature, kinds and types of such 
property would be equally irrational. Unitary cor- 
rectives and single reforms can not reach to the roots 
of difficulties inherent in the uniform taxation of un- 
like species of property. Unitary analysis would seem 
to indicate the necessity for the complete abandonment 
of all personal property taxes. It ignores, moreover, 
the fundamentals of property taxation. Little justi- 
fication can be found for the equal taxation (or con- 
sideration) of unequals. To treat alike all forms of 
personal property is to ignore the fact that property 
taxes differ in their incidence; that all such property 
is not equally productive ; that the ownership per se of 
property does not indicate taxable capacity per se. 
The necessity for considering groups of property pos- 
sessing somewhat similar characteristics should, there- 
fore, be obvious. 


The type of analysis here suggested does not re- 
quire the separate consideration of the forty items of 
personal property on the Illinois tax schedule. In the 
discussion which follows it is proposed to consider 
three general classes of property: (1) household and 
personal effects; (2) property typically used in pro- 
duction, and (3) intangibles. It is recognized that 
there are certain logical difficulties in this somewhat 
arbitrary division and that items placed in one group 
may, perhaps, belong in part in another, but it is be- 
lieved that this grouping will facilitate the analysis of 
the personal property tax. 


The Taxation of Household and Personal Effects 


That portion of the property tax which has applied 
to household goods and personal effects may be criti- 
cised severely. This property is essentially “unproduc- 
tive,” that is, it produces little, if any, monetary return 
for the average owner. Household goods must be 
acquired if the taxpayer is to live in the conventional 
family style. These acquisitions are often serious 
economic impediments, possessed of considerable 
utility to the owners, but having little cash value. 
They return some psychic satisfactions but seldom any 
material dividends. Moreover, household and personal 
effects are a poor index of the taxable capacity of the 
owner. The increase in household and personal ef- 
fects is probably not proportional to increases in tax- 
able capacity. The need for such accumulations soon 
ceases and a considerable increase in wealth must take 





13Report of Sub-Committee of Revenue Com., H. R. 50th Gen- 
eral Assembly, p. 11. 
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place before accumulations of the “conspicuous con- 
sumption” variety take place to give the assessor a 
clue to opulence. Exquisite house furnishings, 
jewelry, diamonds or private art collections furnish an 
index of wealth but constitute poor criteria for meas- 
uring taxes. They indicate that their owners are 
probably more able to pay taxes than some persons 
but furnish no basis for determining an equitable ap- 
portionment of taxes. There is probably a point, or 
series of points, at which these accumulations of per- 
sonalty cease to be significant expenditures, or objects 
of ownership, for the various economic groups. If 
they are taxed only because they are presumptions of 
ability the sooner that attempt is abandoned the better. 
Income is a far more satisfactory measure of taxable 
capacity than personal property which is designed 
primarily for consumption purposes. 

It is possible, however, to develop a case for the 
taxation of this property. It has been benefitted by 
the performance of certain governmental functions. 
If the benefit doctrine is to be adhered to in the field 
of taxation, it may be argued that taxes should be 
coextensive with benefits. The desire for making 
taxation universal may also be urged as a reason for 
taxing household and personal effects, for this prop- 
erty is the only property which some persons own. 
Of course, a poll tax would serve equally well in meet- 
ing the demand for a universal tax. Nevertheless the 
fact that the taxation of this property has appeared as 
a means of reaching some who might not otherwise be 
taxed has made its removal from the tax list quite 
difficult. Some have seen in it the only remnant of 
personal taxation in our property tax system.*®° A de- 
mand for the taxation of these personal effects has also 
come from those who fear that the exemption of per- 
sonal property will mean the escape from taxation of 
the “conspicuous consumers” of art works and antique 
furniture. A few also favor the tax because it has a 
tendency (a@ priori) to check uneconomic accumula- 
tions of property by taxing them at high rates. 

The weight to be attached to this case in favor of 
the taxation of unproductive personalty depends in 
large part upon the success which has been achieved 
in the taxation of this property. Many of the argu- 
ments enumerated above are based upon the assumnip- 
tion that this property is assessed and that the valua- 
tions are not fictitious. It has already been shown that 
comparatively few taxpayers pay personal property 
taxes. Are the valuations any more satisfactory? 

The average valuation of automobiles in 1927 was 
$133.86 for the state, $262.42 for Menard County, 
$181.25 for Cook County and $57.35 for Clark 
County. The number of watches and clocks in Illinois 
was less in 1927 than in 1867. In spite of an increase 
of over 190 per cent in the population of the state the 
number of timepieces assessed for taxation decreased 
45 per cent. The average value of this property, how- 
ever, almost doubled in the sixty-year period. The 
number of watches in Cook County has varied widely. 
In 1867 the number assessed was 7,571; in 1927 it 
was 1,290 less than in 1867; in 1918 the number as- 


15Cf. A. A. Young, Personal or Impersonal Taxation, Proc., 
National Tax Association, 1915, p. 342. 
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sessed was 21,400. The assessment of jewelry was 
also notoriously low. In 1900, no jewelry was assessed 
for taxation in two counties; in 1927, no jewelry was 
assessed in Knox County. In Cook County the valua- 
tion of this property was $198,479 in 1927 as com- 
pared with $259,067 in 1918. The assessment of 
melodeons and organs showed an increase of 850 per 
cent from 1900 to 1927. In 1900 no such property 
was assessed in Cook County, but in 1927 that county 
had the largest average assessment in the state. 
Nevertheless, the number of melodeons and organs 
was practically ten times greater in Williamson 
County than in Cook County. Similar conditions can 
be seen from the assessments of other classes of 
property. 

Pages of additional evidence could be presented to 
show the complete breakdown of this phase of the 
personal property tax. The reason is not merely de- 
fective administration, it is also the defective theoret- 
ical basis of the tax. Non-productive property can 
not be taxed successfully at high rates. It is possible 
that low rates of taxation may offer some inducement 
to the complete assessment of this property and also 
may conform substantially to the faculty doctrine. If 
household and personal effects were taxed at low rates 
assessors would be able conscientiously to insist upon 
the complete valuation of this property. If the tax 
rates were low, individual taxpayers would be willing 
to make complete returns for this property, it may be 
argued. Certainly the low rate is more nearly in con- 
formity to the taxable capacity of this property than a 
high rate. Unfortunately but few states, namely, 


Minnesota, Montana and North Dakota, have experi- 


mented with low rates upon household effects. 


Minnesota, in 1913, as part of its classified assess- 
ment law, provided that household goods, furniture 
and personal effects, “including clocks, musical instru- 
ments, sewing machines, wearing apparel of members 
of the family, and all personal property actually used 
by the owner for personal and domestic purposes, or 
for the furnishing or equipment of the family resi- 
dence” were to be assessed at 25 per cent of their ac- 
tual value and taxed at the regular rates.%° This law 
is in force today.** 


In 1919, Montana enacted a classified property tax 


16Laws of Minnesota, 1913, ch. 483. 

17Four other classes of property are reached under the Min- 
nesota’ classified assessment law. Class 1. Iron ore, assessed 
at 50 per cent. Class 3. Live stock; poultry; bees; dogs: 
wagons; carriages; harness; saddles; firearms, machinery and 
equipment of newspaper and printing offices, creameries, cheese 
factories and laundries; films; projectors and other personal 
property of moving picture theatres; tractors, dynamos and 
electric motors not used in agricultural pursuits; machinery 
used in mining; grain and grain products in hands of manu- 
facturers; pulpwood, pulp and paper; lumber, logs, posts and 
railroad ties; brick, cement, lime, cement blocks and quarried 
stone in hands of dealers or manufacturers, goods and mer- 
chandise of merchants, store furniture and fixtures; unplatted 
real estate, buildings and structures thereon, machinery per- 
manently attached; shares of bank stock—assessed at 33% per 
cent. Class 3A. Farm tools and machinery; grain, grass seed, 
flax-seed and other agricultural products in hands of producers; 
threshing machines, tractors, engines, etc. used by owner in 
agricultural pursuits—assessed at 10 per cent. Class 4. Eleva- 
tors, warehouses and other improvements on railway lands; 
structures on lands entered under the U. S. land laws and on 
lands leased from the state: watercraft: street railway cars; 
rails, poles, wires, etc., of street ry., light, heat, power, water 
and gas cos.: bonds, and stock under Par. 2015, G. S. 1913, and 
franchises; platted real estate, buildings and structures thereon, 
machinery permanently attached to real estate—assessed at 40 
per cent. See Leland, Classified Property Tax in the United 
States, pp. 229-3@. Class 3A added in 1923. 
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law, similar in many respects to that of Minnesota.' 
Seven classes of property were provided with six dif- 
ferent rates of assessment.'® Household goods and 
furniture were assessed along with agricultural tools 
and machinery, motor vehicles, water craft, harness, 
saddlery and robes at 20 per cent of their value but 
were taxed at the full state and local rates. The only 
class of property enjoying a lower rate of assessment 
was intangibles which were assessed at 7 per cent. 
Those classes of personalty which may be considered 
as “productive” property were assessed at higher frac- 
tional rates than household effects. The assessment of 
agricultural tools and implements at 20 per cent did 
not square with the policy of assessing productive 
property at higher rates than unproductive property. 
Nevertheless the Montana law shows a tendency to 
differentiate, on the basis of supposed productivity, 
in the taxation of tangible personalty. This policy is 
still in force in Montana. 


In 1917 North Dakota adopted a classification sys- 
tem under which all household goods, wearing apparel, 
improvements on farm land and certain intangibles 
were assessed at 5 per cent of their true value.”° Land, 
town and city lots, railroads, bank stock, express and 
telegraph property were assessed at 30 per cent of 
their value. All other praperty was assessed at 20 
per cent of its value. This law was substantially 
modified in 1919 and in 1923 the whole classification 
system was repealed.** 


The results in Minnesota, under the low-rate assess- 
ment plan are shown in detail in Table III. For pur- 
poses of comparison assessments under the general 
property tax from 1907 through 1913 are included. 
During this period the law required the assessment of 
all property at true value and its taxation at full rates. 
During the period from 1907 to 1913 the total assess- 
ment of this property increased from $23,418,402 to 
$31,905,619 an increase of 36.2 per cent. Beginning 
with 1914, this property was assessed at 25 per cert 
of its value but was taxed at the full state and local 
rates. Assuming no change in tax rates between 1913 
and 1914 the net result of the new law would have 
been a reduction in the effective tax rate of 75 per 
cent. If in 1913 the average state and local rate was 
$3.34, in 1914 the rate upon household and personal 
effects was approximately $.835 per $100.2? In order 
to reveal the significance of this change the assess- 
ments in Table III have been carried at “true and full 
value,” thereby making it possible for comparisons to 

18Laws of Montana, 1919, ch. 51. 

19The classes of property, together with the rates of assess- 
ment were as follows: Class 1. Net annual proceeds of mines 
and mining claims, less deductions allowed; mineral rights and 
reservations in land—assessed at 100 per cent. Class 2. House- 
hold goods and furniture; agricultural tools, implements and 
machinery; motor vehicles; water craft; harness, saddlery and 
robes—assessed at 20 per cent. Class 3. Live stock, poultry 
and agricultural products; stocks of merchandise; store furni- 
ture and fixtures—assessed at 33% per cent. Class 4. Real es- 
tate, improvements; manufacturing and mining machinery, fix- 
tures and supplies—assessed at 30 per cent. Class 5. Money 
and credits, including state and local government securities but 
excluding moneyed capital employed in banking business—7 per 
cent. Class 6. Shares of stock in National banks and moneyed 
capital employed in banking business—40 per cent. Class 7. All 
other property—assessed at 40 per cent. See Leland, op. cit., 
p. 242. 

20Laws of North Dakota, 1917, ch. 59. 


21For details see Leland, op. cit., pp. 244-46. 
22Cf. Report of Minnesota Tax Commission, 1914, p. 212. 
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be made between the classification and the general 
property tax period without the conversion of data 
to a common base.?* 

Immediately after the adoption of the low rate upon 
this personalty the assessment rose from $31,905,619 
(under the high rate) to $88,345,872, representing an 
increase of 176.9 per cent. During the seven years 
from 1914 through 1920 the assessment of this prop- 
erty increased 38 per cent, the increase being only 
slightly more than that under the general property tax 
between 1907 and 1913. Thus the increase in assess- 
ments under the low-rate tax has seemingly been sub- 
stantially the same as under the general property tax 
and the improvement in the tax base, it appears, came 
with the introduction of the new system. However, 
if the base period for calculating increases is taken as 
1913 the improvement of the new over the old system 
is quite marked. The 1926 assessment, for example, 
represented an increase of 373.9 per cent over that of 
1913. This increase is significant as indicating that 
Minnesota in the aggregate now receives slightly more 
revenue under the low-rate arrangement than it form- 
erly derived from this property under the general 
property tax, assuming no increase in tax rates since 
1913. It appears as if this increased productivity for 
the new over the old system was achieved about 1921. 
The fiscal aspects of the plan, however, should not be 
controlling in the solution of the personal property tax 
dilemma. The action taken should be based upon 
equity and sound theoretical considerations rather than 
upon the fiscal adequacy of the plan selected. If the 
latter reason were dominant no consideration could be 
given to proposals for outright exemption. 

In Table IV the results of the Montana experiment 
are briefly shown. With the 
adoption of the low rate the as- 
sessment of this property in 
1919 increased about 172 per 
cent over that of 1918, but 
after 1919 the assessed valua- 
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ASSESSMENTS OF HOUSEHOLD AND PERSONAL EFFECTS IN 
GENERAL PROPERTY TAX FROM 1911 TO 1913 AND UNDER THE 
CLASSIFIED ASSESSMENT LAW FROM 1914 TO 1918 


A 3 : d Zo 
tions steadily declined until Site. Be 
* . , Year Sen82 se 
1925.24 The results in Minne- fefta af 
= be > 
sota present a better case for geese 28 
De ee ed ™ _ 
h : 
seis achaptines of a low rate of ee $16,346 Not 
taxation for this property. POURS a0 ores 16,907 listed 
The justice of taxing this 9{0stttt 77: a ooo 
property, if it is to be taxed, 1911*....... 20,194 until 
at a lower rate than real prop-  j9u2°°°7"° — 
erty is obvious, but the results 1914........ 55,207 $4,995 
. 57 " 5 
from Minnesota and Montana oo pi A god 
are not conclusive that this pol- 1917........ 58,976 5,892 
nae ee 62,626 6,109 
icy is the best that can be de- j939°°'""*** 68.324 6.750 
vised. Other states should be 1920........ 75,692 7,944 
Sind cisics 81,353 8,838 
encouraged to undertake such 4999°°"°"*** 83.560 8,962 
experimentation with the re- 1923........ 86,919 9,490 
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duced rate so as to provide a i925......!: 88.888 10,727 
broader basis for judgment. 1926......-. 91,884 11,089 
. , eae 93,220 11,413 
Nevertheless, if the personal i928........ 94,380 11,540 


property tax is retained as an 
objective tax, household effects 
and “unproductive” personalty 
should be taxed at a low rate. 


bIncludes watches. 


*Under general property tax. 
aIncludes sewing machines, clocks, books, pictures and works of art. 


¢This class of property not separately listed until 1914. 
doubtless included some “other property for domestic use.” 
cent of “all other property.” 
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Whether or not the tax should be retained at all must 
now be considered. 

The exemption of this property is urged because it 
is in a measure roughly reached by the tax on real 
estate; because household effects are a liability rather 
than an asset; because its assessment is difficult and 
arbitrary, having little relation to ability to pay; be- 
cause its fiscal significance is slight and its complete 
exemption would but slightly augment the tax burden 
of other classes of property.2* Upon a consideration 
of these arguments it seems that as an objective tax 

(Continued on page 288) 
- 23The effect of this is to assume that differentiation in the tax 


burden was achieved by 100 per cent assessments and a 25 per 
cent tax rate, rather than by a 25 per cent assessment and a 100 
per cent tax rate. 

24Data are not available for segregating certain types of pro- 
ductive property from household and personal effects. 


25Cf. Report of Committee, Proc. Natl. Tax Asso., 1911, p. 838. 





TABLE IV 
ASSESSMENT OF HOUSEHOLD GOODS AND FURNITURE; 
AGRICULTURAL IMPLEMENTS AND MACHINERY; 
MOTOR VEHICLES; WATER CRAFT; HARNESS, 
SADDLERY AND ROBES IN MONTANA 


Per cent of Per cent of 


Assessment increase decrease 

Year (in thousands) over 1918 from 1919 
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TABLE III 
MINNESOTA UNDER THB 


(In thousands of dollars) 
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dda ‘ecme eee | ee 397 245¢ 31,905 
$2,481 2,968 2,360 3,226 14,930 1,243 931 88,345 
2,723 3,014 2,491 3,386 15,698 1,360 767 92,826 
2,663 3,115 2,413 3,212 15,399 1,398 941 91,453 
2,858 3,164 2,521 3,496 15,878 1,704 933 95,426 
2,686 3,330 2,635 3,573 16,445 2,017 978 100,403 
2,826 3,618 2,852 3,838 17,866 2,753 1,085 109,916 
2,930 3,840 2,937 4,341 18,933 3,897 1,430 121,947 
3,337 5,996 3,100 4,918 19,957 5,526 1,717 134,745 
3,087 6,458 2,996 4,844 19,910 5,820 1,883 137,523 
2,877 7,053 3,012 4,910 23,889 6,256 1,590 142,121 
2,913 7,502 2,994 4,867 19,705 6,774 1,331 142,535 
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2,840 9,490 2,946 4,902 19,826 8,771 1,045 154,578 
2,698 9,875 2,855 4,929 19,447 9,124 989 155,841 


Classified Assessment Law become effective in 1914. 


A portion of “all other property” 
Prior to 1914 estimated as 4 per 
























































































































































































































































































































































Death Taxes-Survey of Underlying 
Legal Principles 


Part I1I—Domici_ AND THE DeatH Tax 
By JosepH F. McCoy, JoHN L. McMaster aNp Leo Brapy* 


RANTING the validity and application of any 
given statute, often the first preliminary ques- 
tion to be determined in connection with ascer- 

tainment of death tax liabilities is the basic question 
of domicil. The meaning of domicil as tentatively 
defined in the draft report of Professor Joseph H. 
Beale of Harvard, the great master on the subject of 
“Conflict of Laws” and his advisory committee of the 
American Law Institute, engaged in restatement of the 
law, is: 

Domicil is the place with which a person has settled con- 


nection for legal purposes; either because his home is there, 
or because it is assigned to him by law. 


No question is more beset with difficulty or presents 
a more perplexing skein of ideas even to the sage 
lawyer than that of “domicil,” concerning which a vast 
literature and accumulation of decided cases has grown 
up. A recent illuminating contribution to the juris- 
prudence of the subject is found in the paper read by 
Frederick R. Coudert, Esq:,one of the leaders of the 
New York Bar, before the New York State Bar Asso- 
ciation, found in Volume I of proceedings for 1927. 
“Domicil” and “residence” do not always necessarily 
have the same meaning, but death tax laws generally 
employ the terms synonymously. “Residence” thus 
means ‘“‘domicil,” in the Federal Estate Tax law. 
Were the terms not synonymous, there would be no 
valid basis for the death tax imposed by state laws 
on all of the intangible personal property of residents. 
The reason for this is that the law of the domicil gen- 
erally controls dispositions and devolutions of property, 
excepting real property and tangible personal property. 
which are governed by the law of the place where the 
same are located. “Of course,” as the opinion in the 
Matter of Cummings, referred to in a succeeding para- 
graph, states, “if the property devolved according to 
the law of its actual situs regardless of the residence 
of the decedent, the state of domicil could not assess 
a tax for the reason that the transfer will not be under 
its laws.” 

Domiciliary control of intangible personal property 
is expressed in the familiar fiction of the law, “mobilia 
sequitur personam,” that is, movables follow the per- 
son. This principle prevails by virtue of comity. It 
is a doctrine based on obvious convenience. It does 
not prevail always and everywhere. The dictionary 
defines comity as “courtesy in public life or friendli- 
ness in regard to rights.” One exception is found in 
the laws of Mississippi, which are not polite in this 
regard. In that state all personal property, tangible 
and intangible. having an actual situs within the state, 
descends and is distributed according to the laws of 
Mississippi, notwithstanding the domicil of the deceased 





*Members of the New York Bar. 


owner may have been in another state. It would there- 
fore seem that such intangible personal property could 
not be taxed again under domiciliary laws, but since the 
question does not yet seem to have been raised, so far 
as our research goes, the rising generation of lawyers 
need not be without briefs. 


Can a Man Have Two Domicils? 


The question of domicil, often important enough 
considered alone with reference to the regulation of 
devolution of property, is of added importance in con- 
nection with death taxes. One of the fundamentals 
of the law of domicil is that “every person has at all 
times one domicil and no person has more than one 
domicil at a time.” The Master of the Rolls in one 
of the old English cases expressly observes that the 
idea of a man having two domicils for the purpose of 
succession is “monstrous.” As regards the imposition 
of death taxes, however, it would seem that the para- 
dox may be presented of a person having in practical 
effect more than one domicil and possibly several 
domicils at the same time. This possibility is one of 
the nightmares confronting legal representatives called 
upon to adjust and discharge liabilities for death taxes 
upon estates of deceased persons whose habits were 
migratory.’ President Coolidge in his address before 
the National Tax Association in 1925 was presumably 


well advised when he said: 

“* * * Tt is possible that the same share of stock, upon the 
death of its owner, may be subject to taxation, * * * by the 
state where its owner was domiciled; then by some other state 
which may also claim him as a citizen; * * *” 





1A genuine illustration of the problem above discussed may 
likely present itself in the courts. Only recently one of America’s 
wealthiest men died leaving a tremendous estate. The question 
of his domicil was immediately raised. New York asserts that 
decedent was domiciled therein, pointing out that he lived in 
that state for fifty-seven years and there amassed his wealth. 
Virginia claims that decedent’s domicil was in Virginia inasmuch 
as he was born there, and there had ever since maintained an 
estate. The District of Columbia points out that two years prior 
to death decedent announced that he would make Washington 
his legal residence. 

Here are grave questions of tax liability. If decedent were a 
resident of New York, it has been estimated that his combined 
New York and Federal taxes would be approximately twenty 
millions. If Virginia imposes a tax, again we will have a tax 
liability of another twenty millions. The reason for such huge 
taxes in both cases is this. The Federal Government allows a 
credit of 80 per cent in favor of taxes paid to the individual 
states. To illustrate, if the Federal tax were twenty millions, 
a credit would be given to the State of fifteen millions. To 
absorb this credit allowed by the Federal Government, which 
does not increase the taxpayer’s burden but does increase the 
particular state’s revenue, while of course, decreasing the Federal 
revenue, a number of states have enacted an estate tax for the 
sole purpose of absorbing this 80 per cent credit. Among these 
states are New York and Virginia. Which of the two has the 
right to absorb the 80 per cent credit? Undoubtedly the Federal 
statute means to give but one credit of 80 per cent, but who 
shall decide where the credit is to go? Perhaps the Supreme 
Court of the United States must settle the question, but at 
present the avenue is wide open and stubbornness or firmness on 
the part of the tax officials of the two states may likely involve 
the estate in question in a long drawn out and bitter fight. Of 
course, all parties concerned may see the difficulties involved and 
be willing to settle rather than to litigate. 
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Although legal theorists are loathe to admit this 
failure of the conflicts law, Professor Goodrich, in his 
Hornbook on “Conflict of Laws,” states the proposi- 
tion this way: 

Courts in two different states may each find that the de- 
cedent’s domicil was located there. The decedent could not 
have had two domicils, but there may be conflicting findings 
as to where the domicil was when the property owner died. 
In such case, there seems no escape from the imposition of two 
domiciliary taxes upon the succession to the estate, aside from 
the practical difficulties of collection. Citing Matter of Cum- 
mings, 142 App. Div. 377, 127 N. Y. S. 109. 

This statement we think is correct, although the case 
cited as authority we do not think justifies it. A dis- 
tinction is to be drawn between cases where, as in 
Cummings Estate, one state, California, taxed the 
devolution of all the personal and real property there 
located, but not the intangible personal property every- 
where located, regardless of domicil, and New York 
taxed the intangible personal property everywhere 
located, including the personal property located and 
already taxed in California, the New York proceeding 
being based on the domicil of Cummings in New York; 
and on the other hand, the case where the tribunals of 
two or more sovereign states adjudicate differently as 
to domicil, resulting in an irreconcilable conflict which 
leaves the estate subject to the payment of the full 
tax on the intangible personal property, at least to the 
extent that the property located in such respective 
states will answer for the levy on the whole. In the 
latter case the Law of Conflicts fails to function. 
Woerner in his “American Law of Administration” 
writes : 

Nor has the Probate Court of one State power to con- 
clusively bind all the world as to the fact of the decedent's 


domicil, :thereby finding such to be a fact in a proceeding 
in rem granting letters or admitting wills to probate. 


Cases on the Point 
In Hartman’s Case, 70 N. J. Eq. 664, 62 Atl. 560, 


the estate of a woman married to a man domiciled in 
New Jersey was taxed in New York on the undoubt- 
edly mistaken admission by her legal representatives 
that she was domiciled in New York, but subsequently 
the New Jersey courts held that her domicil was in 
New Jersey inasmuch as her husband’s domicil was 
there, and she was not living apart from him, with 
the result that the estate was taxed again in full in 
New Jersey. This situation as regards domicil is some- 
what similar to the situation that obtains where a 
person is legally divorced in one state but not in an- 
other, with the consequence that at the time of his 
death he may leave two or more widows residing in 
two or more different states.* It is thus entirely pos- 
sible that courts of different jurisdictions may have 
occasion to adjudicate differently as to domicil with 
the practical result that a man may have several 
domicils when it comes to payment of death taxes and 
his heirs be mulcted in the full amount of tax by the 
several states on his whole intangible personal estate, 
providing there be found sufficient property in the 
states decreeing domicil differently to satisfy the tax 
on the whole estate. It would thus be easily possible 
for an estate consisting wholly of intangible personal 





2Haddock v. Haddock, 201 U. S. 562. For erudite discussion 
of this case see J. H. Beale, Constitutional Protection of Decrees 
tor Divorce, 19 H. I. R. 586 and Haddock Revisited, 59 H. L. R. 
417. 
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property to be completely eaten up by the death taxes 
on the whole estate legally payable in several juris- 
dictions, and from this result the Federal Constitution 
would furnish no relief. Article IV, Section I of the 
Constitution of the United States which provides that 
“full faith and credit shall be given in each State to 
the public acts, records and judicial proceedings of 
every other state,” only applies to the judgment or 
decree rendered in a sister state—not to the facts and 
grounds upon which judgment or decree proceeds. In 
Thorman v. Frame, 176 U. S. 350, the Court says, at 
page 356: 


Again, it is thoroughly settled that the constitutional pro- 
vision, that full faith and credit shall be given in each state to 
the judicial proceedings of other states, does not preclude 
inquiry into the jurisdiction of the court in which the judgment 
is rendered over the subject matter, or the parties affected by 
it, or into the facts necessary to give such jurisdiction. 

In Thompson v. Whitman, 18 Wallace 457, it was 
held, quoting the headnotes : 

1. Neither the constitutional provision, that full faith and 
credit shall be given in each state to the public acts, records 
and judicial proceedings of every other state, nor the act of 
Congress passed in pursuance thereof, prevents an inquiry into 


the jurisdiction of the Court by which a judgment offered in 
evidence was rendered. 


2. ‘The record of a judgment rendered in another state may 
be contradicted as to the facts necessary to give the Court 
jurisdiction; and if it be shown that such facts did not exist, 


the record will be a nullity, notwithstanding it may recite that 
they did exist. 


3. Want of jurisdiction may be shown either as to the sub- 


ject matter or the person, or, in proceedings in rem, as to the 
thing. 


Constitutional Questions Involved 


It is true that in the case of Tilt v. Kelsey, 207 U. S. 
43, the estate escaped the payment of another tax in 
full in New York after having paid the tax in full in 
New Jersey, but the Court recognized in the opinion 
in that case that had proper attack been made on the 
jurisdiction, the result might have been different. 
Where the legal representative desires to conclude all 
the world in litigating the question of domicil, it is a 
matter of puzzlement to the lawyer how sovereign 
states may be made parties unless they consent or 
appear voluntarily. In some cases it is considered the 
part of discretion to compromise the taxes demanded 
by the second state demanding the full tax on. the 
basis of domicil. The correct procedure, as we appre- 
hend it, is to determine from a preliminary examina- 
tion of the evidence, the actual place of domicil, there- 
upon having yielded to that jurisdiction and procured 
grant of probate or administration in the proper tri- 
bunal of that place, thereafter to lay the cards on 
the table before the law officer of the state where the 
domicil is conceded, and prevail upon him to enter 
an appearance in a proceeding brought in the other 
state where it is apprehended that the tax authorities 
may claim the person was domiciled. The result of 
this proceeding must be to determine definitely the 
domicil either in one place or the other, and the tax 
authorities of both states will presumably be concluded 
by the adjudication and only one domiciliary tax be 
exacted. Such was the strategic procedure employed 
by astute counsel in the Matter of Lyons, 117 Misc. 
189, where the New York tribunal decreed domicil 
to be in the State of Connecticut. The procedure indi- 








274 


cated applies readily where the tax authorities of only 
two states are on the warpath. Where there are still 
other states claiming the domicil of the person to be 
within their borders, the situation is not so simple, 
unless the law officers of all of the states can be pre- 
vailed upon to consent to make their appearance in 
the tribunal chosen for the litigation of the question 
of domicil. 

The conclusion expressed above to the effect that a 
man may have several domicils when it comes to death 
taxation by reason of adjudications by the courts of 
different states for which there is no remedy is based 
on the consideration that we have been unable to find 
any decided case entitling the legal representative of 
such an estate to appeal to the United States Supreme 
Court with any hope of relief under the full faith 
and credit clause of the Federal Constitution. It has 
been suggested that the legal representatives may ap- 
peal to the Supreme Court on the ground that the 
exaction of tax by the second state on the claim of 
domicil denies the due process of law to which the 
estate is entitled under the Federal Constitution. It 
has also been suggested by eminent students with 
whom the writers have corresponded that an appeal 
would lie in the Supreme Court of the United States 
on the second claim for full domiciliary tax on the 
ground that the court did not give full faith and 
credit to the first decree. We must confess, however, 
that we do not know the law because there has been 
no judicial declaration on the part of the Supreme 
Court on the particular point. 

Monstrous though it may be that a man may have 
several domicils at the same time in spite of the ex- 
pressed principle that he may have only one at any 
given time, we dare say that the Supreme Court has 
not hesitated to enunciate an equally monstrous theory 
when it held that a single item of intangible personal 
property might have for the purpose of death tax 
more than one legal situs and consequently be liable 
for the payment of several taxes on the theory of 
situs. With this word the question is left to the 
metaphysicians to determine how unity, a single person 
or thing, may exist in a multiplicity of different places 
at the same time. Certainly, the case for holding that 
intangible personal property may have more than one 
situs for the purpose of death tax appears to present 
no greater anomaly than holding that a person may 
have more than one domicil for the same purpose. In 
both cases, each sovereign state has declared that legal 
situs and legal domicil are within its borders and as 
to the question of situs the Supreme Court has been 
content to say in effect, “we will rest on the adjudica- 
tions of the different sovereign states.” Why may it 
not equally take the same position when the question 
of domicil is presented for its consideration, assuming 
that the question can be presented as a matter of pro- 
cedure? 

Shifting of Domicil—Possibilities 

Shifting of domicil on the part of property owners 
from one state to another where the death tax operates 
less onerously, if at all, upon devolutions of property 
at death with the deliberate intention of escaping 
greater burdens of tax imposed by the laws of the 
deserted domicil nowadays is practically checked by 
virtue of the fact that the Federal Estate Tax law 
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with its 80 per cent credit provision renders such 
changes of domicil for the purpose indicated, entirely 
or practically futile. For instance, if the property 
owner flees to Florida, he must pay the full Federal 
estate tax without receiving any credit, since that state 
has no tax, and in most cases he will find the game 
of shifting not worth the candle. The interests of the 
respective states imposing death taxes, however, still 
remain competitive and the estate of a deceased person 
whose actual domicil is open to question by reason 
of shifting most likely without any intention with re- 
gard to taxation may still be in jeopardy of double or 
multiple tax on the entire intangible personal estate. 
That is to say, that nowadays while it makes little 
difference to the property owner where his death taxes 
are paid, the variance being slight, it still makes a 
difference to the respective states whether one state 
or another shall collect the tax from the entire estate. 

The determination of domicil is not only important 
with reference to ascertainment of death tax liabilities 
upon devolutions at death, but also upon dispositions 
of intangible personal property made during lifetime. 
For instance, a person domiciled in New York in 1903, 
transferred certain personal property consisting of 
bonds and stocks to a trust company in. New Jersey, 
the income of a portion to be paid to the settlor during 
lifetime. Upon her death in 1907 claim for death tax 
on the part of the State of New York was upheld, 
Matter of Keeney, 222 U. S. 625, sub nom Keeney v. 
New York, the court saying: 

But the statute does not impose a tax on the property, but 
on the transfer. The validity of that burden must be deter- 
mined by the situation as it existed in 1903, when the deed 
was made. At that time the grantor was a resident of the 
State of New York. This personal property there had its situs. 
She there made a transfer, which was taxable, regardless of 
the residence of the trustee or beneficiary. 

But assuming that testatrix had changed her domicil 
after having made the settlement so that at the time of 
her death her domicil was in some state that imposed 
less or no tax, which state, if either, would have a 
claim or having a claim could enforce it in the cir- 
cumstances? Assuming further that testatrix had 
shifted her domicil to a state that imposed no death 
tax, before making the settlement, and thereafter 
shifted again to a state which imposed death taxes 
upon such settlements, could the latter state impose 
or collect tax in the circumstances? It would seem 
that if a resident of New York were to shift his 
domicil to the State of Florida at the present time and 
there make a settlement of his entire estate consisting 
of intangible personal property in trust, reserving the 
income for life, with no power of revocation, and 
thereafter again shifted his domicil to the State of 
New York, the State of New York would be without 
recourse. 


Shifting of domicil to avoid taxation has been recog- 
nized by the authorities and the courts as an exercise 
of a lawful right. Mr. Sears in his interesting work 
on minimizing taxes writes: 


The Supreme Judicial Court of Massachusetts said: It is 
well settled that a man may change his habitancy or domicil 
from one town to another, merely because he wishes to 
diminish the amount of his taxes. If he really intends to change 
his residence, and does change it, the motive which prompts 
him to do so is not material.” (Draper v. Hatfield, 124 Mass. 
53 (1878)). In commenting on this, Frederick N. Judson 
























































q. 


nih a eo ane,  ..e. at ise. 


—— ' ~~ eS Siwy tf te aa ll CU 


Tre we UP © 


we Fr @ 


wre = 


oT eS | 


V2 °° eet Clee 


cr rem wet CP eet Fo OY 


July, 1929 


(Power of Taxation, p. 478) says: “The same principle ob- 
viously applies as that announced by the Supreme Court in 
cases where it was claimed that a man had changed his resi- 
dence for the purpose of affecting the jurisdiction of the federal 
court. The sole question is whether the change was made in 
good faith, that is, was actually made.” What good faith 
means is further illustrated by a definition quoted in Words 
and Phrases, First and Second Series: The phrase “in good 
faith,” as it is used in the law, simply means honestly; with- 
out fraud, collusion, or deceit; really, actually, without pre- 
tense. (Doctor v. Furch, 91 Wis. 464, 65 N. W. 161 (1895)). 


Liability—Theoretical and Practical 


While it is true, as stated, that domicil determines 
death tax liability as regards dispositions of personal 
property, during lifetime this statement will be found 
to mean theoretical liability as distinct from practical 
liability in some cases. Take, for instance, the case 
of a person domiciled in New York at the present time, 
who creates a trust revocable or irrevocable as he 
pleases, disposing of intangible personal property of 
such a character and so circumstanced that the state 
of domicil could exercise no dominion over it if the 
person were domiciled elsewhere, the trustee selected 
being located in another state and the property being 
held there; when the settlor comes to die and the 
property passes upon that event to the beneficiaries 
designated in the instrument, the State of New York 
is entirely without recourse unless the settlor has left 
other property in the state out of which the tax on 
the transfer in trust could be collected. If such a 
person should make a settlement, for instance, of cash 
in bank in Connecticut, amounting to less than 
$100,000, selecting a Connecticut trustee, there would 
be no Federal Estate Tax liability to be discharged 
and there would be no power on the part of the State 
of New York to collect any tax, in fact in the ordinary 
course of events the taxing authorities in New York 
would never become aware of the transaction. There 
would be no tax due under the laws of Connecticut 
by reason of the reciprocal relationship of the states. 
The possibilities as regards the loss of revenue between 
states inherent in such dispositions of property at the 
present time have not been thoroughly canvassed. The 
failure of the laws of some states such as, for instance, 
New Jersey, to tax intangible personal property of 
non-residents located therein, as well as the existence 
of unrestricted reciprocity provisions in other states, 
carries grave implications involving the probable loss 
of vast revenues to all the taxing states. 


Actuated no doubt by the same spirit which led 
the witty Surrogate Cohalan of New York to remark 
cynically from the bench that “No lady with a million 
dollars living on East 90th Street in New York City 
could possibly be domiciled there if the tax on her 
estate would be less were she domiciled elsewhere,” 
the New York Legislature enacted certain presumptions 
as to “residence,” i.e. domicil, embodied in “the four 
ifs,” the statute providing that a person shall be deemed 
to be a resident: 

1. If decedent dwelt or lodged in this state for the greater 
part of any period of twelve consecutive months in the twenty- 
four months next preceding his death; 

2. If decedent, by formal written instrument, executed with- 
in one year prior to his death, or by last will, shall have 
declared himself to be a resident or citizen of this state, not- 
withstanding that from time to time during such twenty-four 
months he may have sojourned outside this state and whether 
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or not he may have voted or been entitled to vote or been 
assessed for taxes in this state; or 

3. If decedent, at the time of his death, was a citizen of this 
state sojourning outside its boundaries; or 

4. If decedent was the wife of any person who would be 
deemed a resident under subdivisions “a”, “b’” and “c” hereof, 
unless she had a domicil separate from him. 


In the absence of such statutory presumptions the 
burden of proving that the domicil was elsewhere than 
alleged would be upon the state claiming the domicil 
to be within its borders. The courts hold that these 
statutory presumptions are subject to rebuttal as being 
merely rules of evidence, and may be overcome by 
evidence showing the actual domicil of a decedent out- 
side the state. The New York State regulations, 
Article V, further contain the statement “if the facts 
are reversed no presumption arises that decedent was 
a nonresident.” It is thus clear that there is no such 
thing possible as a conclusive presumption as regards 
the jurisdictional fact of domicil and the Colorado law 
purporting to create such a presumption, in our view 
cannot stand. It would be beyond the power of the 
Legislature arbitrarily and conclusively to assign a 
domicil regardless of the facts. It is doubtful indeed 
if any such presumptions have any actual value as 
regards the determination of the fact of domicil, and 
their enactment simply varies the procedure of proving 
that fact. 


Tentative Restatement of the Law—American Law 
Institute 


The proposed principles of law affecting domicil 
suggested by the tentative restatement of law by the 
American Law Institute are as follows: 


Section 10. Domicil is the place with which a person has a 
settled connection for legal purposes; either because his home 
is there or because: it is assigned to him by law. 

Section 11. A question as to domicil arising in litigation is 
determined by the law of the forum. 

Section 12. The term “residence” is not always used in the 
sense of domicil, and its meaning in a legal phrase must be 
determined in each case. 

Section 13. Every person has at all times one domicil, and 
no person has more than one domicil at a time. 

Section 14. Subject to the exceptions stated in Section 19, 
29, 32, 34, 35, 36, 37, 39 and 41, where a person has one home 
and only one home, his domicil is the place where his home is. 

Section 15; A home, as the word is employed in sections 
relating to domicil, is a dwelling place of the person whose 
home it is, distinguished from other dwelling places, not homes, 
by its physical characteristics and by the relations between the 
person and the place. 

Section 16. The domicil of origin is the domicil assigned to 
every child at its birth. If the child is the legitimate child of 
its father, the domicil of its father is assigned to it; if the 
child is not the legitimate child of its father, or is posthumous, 
the domicil assigned is that of its mother. 

Section 17. (1) A domicil of choice is a domicil acquired by 
a person legally capable of changing his domicil through the 
exercise of his own will. 

(2) To acquire a domicil of choice, a person must give up 
his home, if he has one, and establish a dwelling place with the 
intention of making it his home. 

(3) The fact of a dwelling place and the intention to make it 
a home must concur; if they do so, even for a moment, the 
change of domicil takes place. 

(4) A person can acquire a domicil of choice only in one of 
these three ways: 

(a) Having no home, he acquires a home in a place other 
than his former domicil; 

(b) Having a home, he gives it up as such and acquires a 
new home; 

(Continued on page 284) 
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Court Decisions 


(Continued from page 265) 


The Supreme Court of the United States has jurisdiction 
to answer a question of law certified by a Circuit Court of 
Appeals which the latter deemed necessary for the proper 
decision of a case pending before it on a petition to review 
a decision of the Board of Tax Appeals to which appeal 
had been taken prior to and the decision rendered after 
the enactment of the 1926 Act, since the proceedings before 
the Circuit Court of Appeals are judicial, in that they re- 
quire the disposition of a case or controversy, and adequate 
finality in respect to the action of such court is provided in 
Sections 1001 to 1005, Act of 1926, and the certification of a 
question of law is an invocation of the appellate jurisdiction 
of the Supreme Court and therefore within the constitution. 
The apparent conflict due to the last excepting clause of 
Section 283 (b) of the amending Act of 1926, providing that 
in the case of appeals under the 1924 Act pending before 
the Board at the time of the enactment of the 1926 Act, 
the person liable for the tax shall not be subject to the 
provisions of Section 284(d) denying the taxpayer the 
power to bring suit for the recovery of the tax where he 
appealed to the Board, is resolved by the use of the prin- 
ciples of res judicata, if both remedies are pursued.—Su- 
preme Court of the United States in Old Colony Trust Com- 
pany et al., Executors, v. Commissioner of Internal Revenue. 
No. 130. Oct. term, 1928. 


Bad Debts, Deduction for.—The uncollectible part of a 
bad debt was allowed as a deduction for the year in which 
the debt was originally charged off and disallowed, sub- 
sequent bankrupt proceedings having established the actual 
extent of the loss.—Court of Claims of the United States in 
Hooper-Mankin Fuel ‘Co. v. The United States. No. H-425. 

Banks, Affiliated—A new bank and separately owned 
predecessor banks in process of liquidation do not con- 
stitute an affiliated group within the meaning of the Reve- 
nue Act of 1921.—Court of Appeals of the District of 
Columbia in Lafayette-South Side Bank, Appellant, v. Com- 
missioner of Internal Revenue. No. 4762. 


Business Expense.—Commissions paid by a-corporation 
for the sale of its stock are not deductible as ordinary and 
necessary expenses.—United States Circuit Court of Ap- 
peals, First Circuit, in Simmons Company v. Commissioner of 
Internal Revenue. 

Consolidated Returns.—Separate returns having been filed 
for 1922, the election is binding for that year, and the sub- 
stitution of a consolidated return is not permitted.—United 
States Circuit Court of Appeals, Ninth Circuit, in Alameda 
Investment Co., Hawley luvestment Co., Pacific Nash Motor 
Co., Appellants, v. John P. McLaughlin, Collector of Internal 
Revenue, California, Appellee. No. 5689. 

Depreciation of Property Held by a Life Tenant.—A life 
tenant of real property used in business is entitled to a 
reasonable allowance for exhaustion of the building and 
improvements thereon under the general but mandatory 
language of the 1918 and 1921 Acts, and, where the life 
tenancy is a remainder with remainder over, allowable 
exhaustion on such property of a useful life greater than 
the probable duration of the life estate should be appor- 
tioned on the basis of the value of the remainder estate of 
the life tenant upon the date the remainder fell into pos- 
session and for such part of the improvements as the life 
tenant had paid for out of his own funds, over the life 
expectancy of the life tenant based on their cost. 


The use, by a life tenant, of a building and improvements 
to make a taxable income by renting them satisfies the 
requirement of Sec. 214(a) (8), Acts of 1921 and 1918, 
allowing a deduction for depreciation on property “used in 
trade or business.”—District Court, No. Dist. of Georgia, 
Atlanta Div., in John W. Grant v. J. T. Rose, Collector of 
Internal Revenue. No. 912. Law. 


Depreciation on Water Works Properties.—In determin- 
ing the depreciation allowance on water works properties 
it is proper to exclude as depreciable items the Preliminary 
Cost, Miscellaneous Inventories, Engineering and Super- 
vision, Administrative Costs, Contingent Costs, Lost Inter- 
est During Construction—Court of Appeals of the District 
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of Columbia in Paducah Water Company, Appellant, v. Com- 
missioner of Internal Revenue. No. 4778 


Excess Profits Tax.—The invested capital; under the 1917 
Act, of a corporation engaged in the sale of horses and 
mules as a wholesale commission merchant held not a 
nominal but a substantial sum, particularly in view of reuse 
every week or ten days, and necessary to its business as 
evidenced by a borrowed capital in addition to the invested 
capital—Court of Claims of the United States in Frank H. 
Sweet, as Trustee for the Stockholders of the Sweet & Piper 
Horse & Mule Company, a Dissolved Corporation, v. The 
United States. 


Excise Taxes.—Tools designed and sold for use on auto- 
mobiles are taxable as “parts” or “accessories” under the 
excise tax provisions of the Revenue Acts of 1918 and 1921. 
—Court of Claims of the United States in The Fairmont 
Tool and Forging Company, a Corporation, v. The United 
States. No. J-106—This decision was followed in the case 
of Hinsdale Manufacturing Company, a Corporation, v. The 
United States. No. J-116. 


_ Window antirattler devices and clocks designed and sold 
for use on automobiles are taxable as “parts” and “acces- 
sories” under the excise tax provisions of prior acts.—Court 
ot Claims of the United States in E. Edelmann & Co. v. The 
United States. No. J-69. 


Excise taxes on automobile parts and accessories are not 
recoverable from the collector unless his liability is estab- 
lished by.an action begun prior to April 30, 1928, -subse- 
quent actions being subject to the exclusive power appro- 
priately granted to the Commissioner by Section 424, 1928 
Act.—District Court of the United States in Sterling Spring 
Company, Plaintiff, v. C. F. Routsahn, Defendant. 

Federal Estate Tax.—By a deed of trust, securities were 
transferred in 1915, when the grantor was 65 years of age. 
Until August 10, 1923, or until the prior death of the gran- 
tor, the income from the securities was to be paid to the 
grantor, and upon that date or upon his prior death the 
principal was to be distributed to his sons. The grantor 
died in December, 1919, and the question was whether the 
ptoperty thus transferred was part of the gross estate under 
Section 402 (c) of the 1918 Act, which is substantially the 
same as the later Acts. 


Relying upon Nichols v. Coolidge, 274 U. S. 531, the Dis- 
trict Court, 14 Fed. (2d) 616, held that the Act of 1918 could 
not constitutionally ‘have the retroactive effect necessary 
to support an estate tax upon the property. 

The Circuit Court of Appeals, on the other hand, on 
authority of the later decision of the Supreme Court in 
Chase National Bank v. U. S., 278 U. S. 327, held that 
retroactive effect to Act of 1918 could rightly be given, and, 
further, that the reserved power of revocation gave the 
transfer the character of a testamentary trust, and, hence, 
that the tax was properly assessed by the Commissioner of 
Internal Revenue. Judgment of the lower court reversed 
and judgment entered for the defendant.—United States 
Circuit Court of Appeals, Sixth Circuit, in United States, 
Appellant, v. Edgar Stark, Executor of Jacob G. Schmidlapp 
et al., Appellees, 


The decedent’s gross estate should not include the present 
value of 90 per cent of the principal of eight so-called 
charitable trusts except as to the one first terminated by 
the death of the beneficiary thereof, which pass to ten 
charitable and religious corporations under the residuary 
clause of a will, where the will provided that the trust funds 
of such eight charitable trusts were to become part of the 
residuary estate upon the death of the beneficiaries thereof, 
and a codicil thereto modified the legacies to the religious 
and charitable institutions by providing that the proceeds of 
lapsed legacies and devises or illegal devises should not 
increase the residuary estate and excluding such institutions 
from sharing in any part of the estate except any remainder 
as shall exist or appear if all the devises and legacies in the 
will and codicil were duly capitalized and created. 

The estate was insufficient to pay all legacies and trusts 

(Continued on page 280) 
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N THE occasion of taking office as Commissioner of Inter- 

nal Revenue on June 1 to succeed David H. Blair, resigned, 
Robert H. Lucas issued a statement in which he declared the 
execution of the internal revenue laws of the United States 
during the past eight years has been an outstanding govern- 
mental achievement. The text of the statement follows: 

“In assuming the office of Commissioner of Internal Rev- 
enue, I deeply appreciate the great honor that has come to me 
at the hands of the President of the United States and the 
Honorable Secretary of the Treasury. I feel deeply this evi- 
dence of confidence placed in me by them. In the administra- 
tion of the office, it shall be my purpose to prove my appre- 
ciation and to justify that confidence. 

“Having had the privilege of serving in this branch of the 
Government for the past eight years under the able and intelli- 
gent direction of Commissioner Blair, I can realize the far- 
reaching responsibility of the office—a responsibility to the 
Government, to the individual and to the Administration. 

“T am given the task of supervising and directing the execu- 
tion of the internal revenue laws of the Nation. I am charged 
with the duty of performing that task successfully. To be 
successful, I must have the advice and counsel, the sympa- 
thetic ear, the helping hand of the Treasury heads and the 
full and enthusiastic cooperation of the individuals in each and 
every division, section and unit of the internal revenue organi- 
zation here in Washington and throughout the United States. 
This I am sure I shall get. 

“During the past eight years there has been perfected an 
internal revenue organization of which the country might well 
be proud. Considering the character of the work and the 
results accomplished, it is my opinion, the execution of the 
internal revenue laws has been one of the outstanding accom- 
plishments of the preceding administration. 


“Unfortunately, however, because of the very nature and 
character of the work, we can not expect any popular demon- 
stration of approval. Rather must we measure our success by 
the absence of criticism. There has been criticism, of. course, 
but by that measure, nevertheless, I say this branch of the 
Government service has been remarkably successful and we 
may rest assured the thinking people of the country know it. 

“We have a splendid organization. Let us continue the 
good work. Let us strive to attain the high ideals of service 
set by Commissioner Blair. Let us surpass the splendid results 
accomplished under his direction. It shall be our purpose to 
administer the internal revenue laws of the land with as little 
annoyance, as little inconvenience to the individual taxpayer 
as is possible. But let us execute them faithfully and efficiently. 

“To this end I earnestly solicit the helpful cooperation of 
those who are associated with me in the work. To this ‘end I 
earnestly appeal for the patriotic cooperation of the taxpayers 
of. the country who must know that each must bear his fair 
share of the expense of Government if that Government is to 
be what he wants it to be.” 


| ce caper ge change in the method of taxing capital net 
gains and allowing for capital losses has been recommended 
to the Joint Committee on Internal Revenue Taxation by its 
division of investigation, which is under the direction of L. H. 
Parker. 

It is recommended that the flat tax of 12% per cent on 
capital gains be eliminated, and, in lieu of the present method, 
that there be included in [if a gain] or deducted from [if a 
loss] net income, subject to normal and surtax: 


One hundred per cent of the gain or loss resulting from the 
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Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 
real help to all tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 
ee Oe ee 
The Kiplinger Washington Agency, 
National Press Bldg., Washington, D. C. 


Please send me, without ceneetine, a compli- 
mentary copy of your bi-weekly letter. 
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sale of an asset which has been held fess than two years. 

Ninety per cent of the gain or loss resulting from the sale 
of an asset which has been held two years but less than three 
years. 

Eighty per cent of the gain or loss resulting from the sale 
of an asset which has been held three years but less than four 
years. 

Seventy per cent of the gain or loss resulting from the sale 
of an asset which has been held four years but less than five 
years. 

Sixty per cent of the gain or loss resulting from the sale of 
an asset which has been held five years but less than seven 
years. 

Fifty per cent of the gain or loss resulting from the sale of 
an asset which has been held seven years but less than ten 
years. 

Forty per cent of the gain or loss resulting from the sale 
of an asset which has been held ten years but less than fifteen 
years. 

No per cent of the gain or loss resulting from the sale of 
an asset which has been held fifteen years or more. 

The exclusion of capital gains and losses from computation 
of taxable income in the case of the sale of assets held fifteen 
years or more is recommended on the ground of simplification, 
although it would appear, the report says, to be capable of 
defense on the grounds of justice. 

The elimination of the necessity of arriving at values as of 
March 1, 1913, would dispose of one very difficult tax problem, 
but it is probable that such a proposal will meet with deter- 
mined opposition as being the purchase of a convenience at an 
excessive cost, and as being too much of a favorable discrimi- 
nation in favor of those who have held property for an 
extended period of time, especially where a large or major 
proportion of the accretion in value has occurred during the 
last fifteen years. 

The report by Mr. Parker, which supplements a prior report 
made in 1927 on the subject, has been referred by the chairman 
of the Joint Committee on Internal Revenue Taxation, Repre- 
sentative Hawley of Salem, Ore., to the other members of the 
Committee for their information. 

The letter of Mr. Parker submitting the report to the chair- 
man, dated November 26, 1928, but first made public on June 
21, follows: 

“There is transmitted herewith a Supplemental Report on 
Capital Gains and Losses. 

“The original report on this subject was submitted to the 
joint committee about; a year ago, but the report was negative 
in character, for it recommended not only that capital gains 
and losses should be taxed but also that they should be taxed 
under the existing 12%4 per cent maximum method. 

“This first study did show, however, that the method was 
arbitrary, inequitable, and justifiable only on the ground of ex- 
pediency until such time as a better method could be found. 

“The supplemental report now submitted represents an 
attempt to devise such a method, which will meet not only the 
test of being expedient but also be fair, equitable, and in con- 
formity with the principles of our income tax. 

“Tt is believed that the fundamental difference between income 
from capital gains and ordinary income lies in the element of 
time of realization. Accordingly, the new method is based on 
the following principle: 

“The tax on a capital gain should approximate the tax which 
would have been paid if the gain had been realized in equal 
annual amounts over the period for which the asset was held. 

“While the proposed method will look complicated at first 
sight, an analysis will show that the computation on the return 
is slightly more simple than under the present method. Losses 
can also be treated in a manner consistent with the treatment 
of gains. 


“In any event, the new method has the merit of treating all 
taxpayers alike and not confining the principal benefit of the 
reduced tax on capital gains to less than 10,000 of our most 
wealthy class. Furthermore, the present method gives abso- 
lutely no relief to 98%4 per cent of the 4,000,000 persons mak- 
ing income-tax returns, while the new method will give a 
consistent and reasonable relief to any taxpayer making a 
capital gain. 

“The publication of this report for public examination and 
analysis would appear proper in view of -section 1203 (c) (5) 
of the Revenue Act of 1926 covering the issue of reports by the 
joint committee.” 
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The summary of the results of. the investigation, made in 
the supplementary report, says: 

“The present capital gain and loss provisions are inequit- 
able and are based on no sound theory or principle. They can 
be defended only on the ground of expediency. 

“(a) The present provisions are of no benefit to 98% per 
cent of our taxpayers, and are of substantial benefit to less 
than one-fourth of 1 per cent of them: 

“(b) They are of substantial benefit only to about 9,560 
persons with net income in excess of $100,000, out of a total 
number of 4,171,051 individuals making returns. 

“(c) The percentage of relief from taxation provided by 
the provisions becomes greater as the net income becomes 
greater. 

“(d) These provisions give the same relief in the case of the 
sale of an asset held for 2 years as they do in the case of an 
asset held for 20 years. 

“(e) A large part of our tax on capital gains is derived 
from the taxation of appreciation in money value as distinct 
from actual value. * * * 

“The proper theory upon which capital gain and loss pro- 
visions should be based would appear to be as follows: 

“The tax on capital gains should approximate the tax 
which would have been paid if the gain had been realized in 
uniform annual amounts over the period during which the 
asset was held. In the same way, the reduction in tax due 
to capital losses should approximate the reduction in tax which 
would have resulted if the loss had been incurred uniformly 
over the period during which the asset was held. 

“(a) It follows from the above theory that capital gain 
and loss provisions should only apply to individuals as at 
present. The flat rate applicable to corporate income results 
in the same tax whether it is paid in one year or over the 
period during which the asset was held. 

“(b) Where a tax is so high as to prevent ordinary trans- 
actions for profit, the taxpayer loses the profit and the Gov- 
ernment loses the tax. Therefore, capital gain and loss pro- 
visions should be modified so that transactions will not be 
prevented on acount of an excessive tax rate. Statistics prove 
that such modification is expedient and results in increased 
annual revenue. 

“In any event, the proposed provision should tend to stabilize 
the revenue.2 That is, we should get more revenue in years 
of depression when it is needed and less in good years when 
the tax on ordinary income should be sufficient. From the 
standpoint of the Government the present period of high prices 
is an advantageous time to make the change.” 

In the case of a gift or exchange where the basis of the 
new owner becomes the basis of the old owner, it is recom- 
mended that the time for which the asset is held should be 
computed from the date of acquisition by the new owner. 





The supplemental report by Mr. Parker indicates a-marked 
change in opinion since the original report on capital gains and 
losses. (See Report of Joint Committee on Internal Revenue 
Taxation [dated November 15, 1927], Volume I, p. 10). In 
that report changes in the existing law relating to the subject 
were regarded as inadvisable for the following reasons: 

“1. The capital net gains tax produces a very considerable 
revenue over credit allowed for capital net losses. 

“2. To eliminate the tax on capital transactions would shift 
the tax burden from those realizing gains to those sustaining 
losses; in other words, it would put the burden on those less 
able to pay. 

“3. The flat 12% per cent tax while not operating, perhaps, 
in accord with the principle of ability to pay, has nevertheless 
justified its place in the revenue acts, for it appears to have 
resulted in more tax, at least during the high surtax years than 
would have been collected if the regular rates had been applica- 
— This comes about through the encouragement given profit 
taking.” 

Entire elimination of taxation of capital gains would be 
inequitable, since the accretion in value of property is often- 
times in the nature of a windfall that theoretically is a more 
fit element for taxation than earned income. Some compromise 
along the lines suggested appears to present an acceptable basis 
for legislation when, the next revision of the revenue laws is 
considered by Congress. 





2Under present conditions the probable loss in revenue from 
whee the proposed method is tentatively estimated at 
7,500, ; 
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fren operations of estate and inheritance taxes will be a sub- 
ject of study by the Joint Committee on Internal Revenue 
Taxation, according to Representative Hawley, of Oregon, a 
member of the committee. It is expected that no revision of 
the Federal estate tax will be considered by Congress until 
the report of the Joint Committee on Internal Revenue Taxa- 
tion, which will comprehensively cover all phases of the tax 
and its administration, is completed. In an executive session 
on June 7 and 8 the committee agreed upon the form of a 
report, to be submitted later to the two houses of Congress, 
on Treasury refunds of taxes in excess of $75,000. 





SOURCE of much anxiety to many taxpayers and tax 

practitioners was removed by the United States Supreme 
Court by its decision in Old Colony Trust Company, et al., v. 
Commissioner of Internal Revenue that the Revenue Act of 
1926 was constitutional in providing appeal to the circuit courts 
of appeal from decisions of the Board of Tax Appeals. The 
Court held further that the payment of income taxes by an 
employer for his employee amounts in effect to additional 
income to the employee for which the latter is taxable. Sim- 
ilarly in United States v. Boston & Maine Railroad that income 
taxes paid by a lessee for a lessor are additional income to the 
lessor. 
[t DOES not appear probable that serious consideration will 

be given by Congress during the special session to the 
proposal by Senators Glass and Brookhart for a tax of 5 per 
cent on the sales of stock held less than 60 days. The pro- 
posed tax is intended to discourage speculation. Authoritative 
opinion is that the tax would have a retarding effect on the 
free flow of capital that at times, at least, would cause harm 
to business all out of proportion to the extent to which it 
would be beneficial in discouraging “gambling” in stocks. 





P kK. HEATH, of Grand Rapids, Michigan, has _ been 
iL . appointed to be Assistant Secretary of the Treasury to 
succeed Carl T. Schuneman, resigned. Mr. Heath has been 
engaged in the insurance business. During the World War he 
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was a member of one of the relief organizations as assistant 
to Mr. Hoover. 

Emil S. Helburn, of Middleboro, Kentucky, has been ap- 
pointed Collector of Internal Revenue for the District of Ken- 
tucky to fill the vacancy made by the appointment of Robert 
H. Lucas to be Commissioner of Internal Revenue. 


Court Decisions 

(Continued from page 276) 
in full, and the state court, in construing the will, directed 
payments of 90 per cent of the legacies and trusts, and 
provided for a pro rata distribution of the eight charitable 
trusts among the survivors, charitable and otherwise, since 
to use the eight charitable trusts, except the one first ter- 
minated to supply the deficiency either in the other seven 
or any of the other trusts and legacies, would violate the 
state rule against perpetuities. 

Since none of the eight charitable trusts had been ter- 
minated by death, the U. S. District Court held, on the 
basis of mortality tables, that the first trust to be terminated 
would be that of the oldest of the beneficiaries, the present 
value of which should be included in the gross estate.— 
United States District Court, No. Dist. of New York, in 
Frances E. Hidden & Empire Trust Company as Executors of 
the Last Will and Testament of Thomas E. Hidden, Deceased, 
v. Cyrus Durey, as Collector of Internal Revenue of the 14th 
District of New York. 

Gain or Loss to Corporations on Sale of Stock of Affil- 
iated Corporations.—Where a parent corporation sells the 
stock of an affiliated company which issued the stock, such 
a transaction terminates the affiliation which had resulted 
from its purchase; both the purchase and sale took place 
outside of the affiliation, and the gain realized is taxable. 

The accumulated earnings of a subsidiary corporation 
which are not distributed but remain in the business at the 
time of the sale of its share stock by the holding company 
are not to be added to the cost of the stock for the pur- 
pose of decreasing the seller’s gain or increasing its loss, it 
being held that the sale does not bring about the con- 


The Use of Deed Restrictions in Subdivision Developement 
By Helen C. Monchow 


First volume of a series of research monographs dealing at length with problems of 


Land Economics. 


An economic evaluation of the various legal restrictions on using residential land. 
Based on a study of 84 deeds of leading subdivision developers. Cases and citations 
include: Restrictions on the Type and Use of Structures, on the Use of Lot Area, 
on Alienation and Occupancy; and Rights, Powers and Duties of the Subdivider. 


A book that should be in the hands of every realtor, every investor in land, every 


public official. 


Order now. Price: Single copies, $1.50; special price to subscribers to the Journal 
of Land and Public Utility Economics, $1.00; special rate for quantity purchases. 


The Institute for Research in Land Economics and Public Utilities 
Northwestern University—Wieboldt Hall, McKinlock Campus 


Lake Shore Drive at Chicago Avenue 


Chicago, [linois 





S wt th we = ef CO O 


~=e 


— & © et DS 


we OO 


a ts SCOlUm 


July, 1929 





structive receipt of a dividend while the double taxation is 
the ordinary incident of a profitable sale of stock.—United 
States Circuit Court of Appeals, Second Circuit, in Reming- 
ton Rand, Inc., Petitioner, v. Commissioner of Internal Reve- 
nue, Respondent. Commissioner of Internal Revenue, Peti- 
tioner, v. Remington Rand, Inc., Respondent. 

Income, Taxable—The proceeds from oil and gas 
leases do not constitute gains from the sale of capital assets 
but are taxable as ordinary income.—Court of Appeals of 
the District of Columbia in Heury L. Berg and Rose Berg, 


his Wife, Appellants, v. Commissioner of Internal Revenue. 
No. 4697. 











Assignment of future income does not relieve the assignor 
of liability for income tax where the income producing prop- 
erty is not itself assigned or trusteed; but the delivery of bond 
coupons before their maturity constitutes a completed gift and 
the amount thereof is not taxable as income to the donor.— 
United States Circuit Court of Appeals, Seventh Circuit, in 
Julius Rosenwald v. Commissioner. No. 4116. April, 1929, Ses- 
sion of Oct. Term, 1928. Decision of Board of Tax Appeals, 


12 B. T. A. 350, reversed as to taxability of bond coupons, but 
otherwise affirmed. 










Inventories, Valuation of.—An arbitrary method of valu- 
ing inventories which has the effect of carrying losses of 
one year into succeeding years is contrary to Treasury 
Decision 2609 (in which the “cost, or cost or market which- 
ever is lower” methods were first prescribed), the said de- 
cision being held appropriate as a regulation under the 
1917 Act. 

The Bureau, having rejected the taxpayer’s inventory 
basis in favor of those set forth in its treasury decision, is 
limited to the bases thereby established—Court of Claims 
of the United States in Chicago Frog & Switch Company v. 
United States. No. H-529. 















A builder’s reasonable supply of steel, held against emer- 
gency as a reserve or stand-by stock, used solely in the 
performance of contracts and not liquidated on high mar- 
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kets, is not required to be inventoried.—United States Cir- 
cuit Court of Appeals, Eighth Circuit, in Kansas City Struc- 
tural Steel Company, Appellant, v. Commissioner of Internal 
Revenue, Appellee. No. 8358. 

Invested Capital—Stock and Cash Dividend Distin- 
guished.—On the facts and in the absence of unissued stock 
from which a stock dividend could have been declared, a 
dividend is held to have been a cash dividend for the pur- 
pose of computing invested capital and excess profits tax.— 
Court of Claims of the United States in Henry Vogt Ma- 
chine Company v. The United States. No. E-568 


A contract involving the payment of the entire cost of 
producing certain guns plus a fixed profit for each gun 
manufactured is such a cost-plus contract as precludes 
relief under Sec. 327 (d), 1918 and 1921 Acts. Invested 
capital must exist before there can be comparison.—Court 
of Appeals of the District of Columbia in Symington-Ander- 
son Company, Appellant, v. Commissioner of Internal Revenue. 
No. 4766. 


Good will can not be included as invested capital of a 
consolidated bank where the organization contract expressly 
stipulated that no value should be placed thereon and that no 
stock be issued therefor, the law of the local jurisdiction for- 
bidding the issuance of bank stock for the good will of 
predecessor banks.—Court of Appeals of the District of 
Columbia in Lafayette-South Side Bank, Appellant, v. Com- 
missioner of Internal Revenue. No. 4762. 


A lease negotiated for by the incorporators of a corpora- 
tion and entered into after formation of the corporation can 
not be included as paid-in surplus where the evidence does 
not establish that anything of value was paid in to the 
corporation in connection with the lease.—District Court of 
the United States, W. D. Penn., in Kaufmann & Baer Co. Vv. 
D. B. Heiner, Collector: Kaufmann cy Baer Co. v. C. G. 
Lewellyn, former Collector——Nos. 5471 and 5472 Law. 

Leases, Depreciation of—-No annual deduction for de- 
preciation of a lease entered into subsequent to February 
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For eight years the League of Nations, in 
collaboration with the International Chamber of 
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double taxation. Many leading American spe- 
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The work of the experts has now been com- 
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appropriate action. 
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28, 1913, can be allowed where no cost can be established.— 
District Court of the United States, W. D. Penn., in Kavuf- 
mann & Baer Co. v. Heiner; Kaufmann & Baer Co. v. 
Lewellyn, formerly Collector. Nos. 5471 and 5472 Law. 


Revocable Trusts, Taxation of.—Section 219 (g), Act of 
1924, is not unconstitutional in so far as it taxes to the 
grantor the income of a revocable trust for the years 1924 
and 1925, created prior to the enactment of the 1924 Act. 

Where the settlor of a trust reserves in himself the power 
of revocation, the income of that trust estate is taxable 
to him, irrespective of the period of notice which he binds 
himself to give to the trustees in case he exercises the right 
of revocation.—District Court of the United States, W. D., 
Penn., in George H. Clapp v. D. B. Heiner, Collector. No. 
5653. Law. 

Sale of Stock—Basis for Computing Gain or Loss.—Part 
of the cost of units of one share of preferred stock and two 
shares of common stock should be allocated to the com- 
mon stock, which held the voting rights, notwithstanding that 
the common stock was issued as a bonus and that its value, 
in the language of the Board of Tax Appeals, was “highly 
speculative and entirely prospective,” the United States 
Circuit Court of Appeals, Sixth Circuit, held in Harry E. 
Collin v. Commissioner of Internal Revenue, reversing the 
decision of the Board of Tax Appeals, Dec. 2756 (CC. Cae.) 
7 B.. T. A. F2a7. 

The case was remanded for determination of a fair ap- 
portionment of cost as between the two classes of stock. 
If no apportionment can be made, then, according to the 
instructions of the Court, Article 39 of Regulations 45 
will be applicable, under which the taxpayer is not charge- 
able with any profits until the entire purchase price of the 
stock has been recovered. [Transactions occurred during 
the years 1918 and 1919.] In a dissenting opinion, Circuit 
Judge Hickenlooper contends that the Court should not 
interfere with the discretionary powers of the Board “nor 
reverse the findings in this case upon this question of fact 
—the fact of possible fair apportionment—in the face of 
substantial evidence that the apportionment was both pos- 
sible and fair.” 

Statute of Limitations—Waivers.—Section 277 (b), Act 
of 1924, extending the time for assessment of taxes upon 
appeal to the Board of Tax Appeals, applies where the 
deficiency notice was mailed within the statutory period 
provided in Section 277 (a) (2), as extended by waivers en- 
tered into under Section 278 (c), and an assessment of 
taxes for 1918,- made in 1926 within sixty days after the 
final order of the Board, is not barred where the deficiency 
notice was mailed in September, 1924, within the statutory 
period as extended by a waiver executed in January, 1924 
extending the time for assessment to June 15, 1925, and of 
a second waiver executed in December, 1924 extending the 
period of assessment to December 31, 1925. Section 277 
(b) Act of 1924 held not unconstitutional—United States 
Circuit Court of Appeals, Seventh Circuit, in Insley Manu- 
facturing Company v. M. Bert Thurman, Collector of Inter- 
nal Revenue. 

Failure to swear to or sign a return does not stay the 
running of the statute of limitations —United States Cir- 
cuit Court of Appeals, Sixth Circuit, in The Pilliod Lumber 
Company v. Commissioner of Internal Revenue. No. 5067. 


Suits for Recovery of Taxes.—The statutory limitation 
on suits for recovery by the taxpayer is not held in sus- 
pense while a claim for refund is pending before the Com- 
missioner.—Court of Claims of the United States in Charles 
W. Leonard v..The United States. No. K-128. 


Taxes Paid by Employer for Employee Additional In- 
come to Employee.—The payment by an employer, pur- 
suant to a resolution of its board of directors, of taxes 
assessable on the salary paid an employee, constitutes addi- 
tion taxable income to such employee. Whether the pay- 
ment of the tax creates further income which will be in 


’ turn subject to tax was not certified to the Court.—Supreme 


Court of the United States in Old Colony Trust Company, 
et al., Executors, v. Commissioner of Internal Revenue. No. 
130. October term, 1928. 


Taxes Paid by Lessee for Lessor—Taxable Income to 
Lessor.—Payment by a lessee of the net income tax assess- 
ments against a lessor, pursuant to the terms of a lease, 
constitutes taxable income of the lessor.—Supreme Court 
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of the United States in The United States of America v. 
Boston & Maine Railroad. No. 129. October term, 1928. 
Waivers, Suits to Destroy.—Where the one and only 
object of a suit is to destroy a waiver so that it could not 
be set up by the United States in opposition to a claim 
by the taxpayer that the right to collect the tax was barred 
by the statute of limitations, a court of equity will not 
enter a decree——United States Circuit Court of Appeals, 
Ninth Circuit, in Electric Steel Foundry, a Corporation, v. 


Clyde G. Huntley, as Collector, and W. S. Shanks, as Deputy 
Collector. 


Significant Decisions of the Board of 
Tax Appeals 


Accounting Period.—Where the petitioner kept its ac- 
counts on a fiscal year basis and made its returns on a 
calendar year basis, the Commissioner properly taxed the 
petitioner on the fiscal year basis under Section 212 (b), 
Revenue Acts of 1918 and 1921. 

Where the petitioner changed its accounting period from 
a fiscal year to a calendar year and filed its returns on the 
basis of calendar years, which were accepted and approved 
by the Commissioner and petitioner was taxed and defi- 
ciencies determined thereon, this is in compliance with Sec- 
tions 212 (b) and 226, Revenue Acts of 1918 and 1921, and 
authorizes a separate return for the period between the 
close of the last fiscal year and the following December 31. 
—Jonas Cadillac Company v. Commissioner, Dec. 5240 
(C. C. H.), Docket No. 22503. 

Affiliated Corporations.—Where a consolidated return 
was filed by the parent corporation for itself and the taxpayer, 
its subsidiary, and the taxpayer paid its portion of the tax to 
the parent corporation, which paid it to the Government, and 
a portion thereof was subsequently erroneously refunded to 
the parent corporation resulting in a deficiency, the taxpayer is 
entitled to credit for the sum it paid to the parent corpora- 
tion. — Oilbelt Motor Company v. Commissioner, Dec. 5218 
(C.-C. H.), Docket No. 14700. Arundell and Murdock dis- 
sented from this decision. 

Amortization.—(1) Where a taxpayer in 1918 invested in 
war facilities to produce so-called war income, amortization 
of the cost of such facilities may be spread over the entire 
period during which there was a factual relation between the 
income taxed and the war burdens. 

(2) Date of termination of contract for purchase of sup- 
plies related to prosecution of war, held, to determine period 
over which amortization may be spread. 

(3) Where the period of amortization covered portions of 
three taxable years, in two of which taxpayer had no net 
income, the entire amount allowable as amortization may be 
taken as a deduction in the year in which net income was real- 
ized.—Williams Harvey Corporation v. Commissioner.’ Dec. 
5205 (C. C. H.), Docket Nos. 19409, 19941, 29697. 

Contributions—Exempt Corporations.—A corporation or- 
ganized and operated solely for the purpose of extending aid 
to the employees of a large department store in cases of death 
or disability, and which derives its income solely from volun- 
tary contributions and interest on investments, is an exempt 
corporation as defined in Section 231 (6) of the Revenue Act 
of 1921 and contributions thereto by an individual are deduct- 
ible pursuant to Section 214 (a) (11) of the Revenue Act of 
1921.—John R. Sibley and Elizabeth Sibley Stebbins, Execu- 
tors of the Estate of Rufus A. Sibley, Deceased, v. Commis- 
sioner.—Dec. 5235 (C. C. H.), Docket No. 24921. _ 

Corporations, Taxable—1. A ferry corporation incorpo- 
rated by special act of a state legislature, on the petition 
of a township, for the purpose of maintaining and operating 
a ferry between the mainland and the island on which the 
township is situated, is a private corporation engaged in the 
business of transportation and is not a governmental agency 
performing an essential governmental function, even though 
the township owns a majority of the corporation stock and 


by virtue of such ‘ownership controls the corporation’s_ 


operations. 

2. The petitioner’s income for the taxable years was not 
derived from the exercise of an essential governmental 
function and since the facts show that no part of the income 
for these years accrued to the township such income is not 
exempt from Federal income tax and no part of the net 
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income for the taxable years is exempt from Federal taxa- ' 
tion under Section 213 (b) (7) of the Revenue Act of 1921. 

—Jamestown & Newport Ferry Company v. Commissioner, \ 
Dec. 5184 (C. C. H.), Docket Nos. 19412, 26013. Green | 
dissented from this decision. 

Federal Estate Tax.—Petitioner, the residuary legatee of | 
an estate of a decedent who died in 1918 and upon which the - 
estate tax was due in 1919, paid in 1922 a deficiency in estate 
tax finally determined in that year. Subsequently, as a result | 
of suit and judgment the greater part of the sum paid was ! 
refunded, with interest, by the Government, this refund being | 
subsequent to 1922, but prior to the hearing on the appeal. : 
Upon the facts, held, that petitioner was on a cash basis and ! 
is entitled to credit in the year 1922 for any deduction due on ' 
account of the payment made, and that the credit taken for ' 
the total of the payment made in 1922 should be adjusted by : 
deduction of any portion of such payment refunded to petitioner ! 
in a succeeding year but prior to the final adjustment of her ‘ 
tax liability for the year in question—Mary W. Leach v. Com- . 
missioner. Dec. 5212 (C. C. H.), Docket No. 13416. Mur- ; 
doch dissented from this decision. 


Real estate owned by a decedent at the time of his death and © 
situated in Missouri satisfies the requirements of section 402 
(a) of the Revenue Act of 1921, with respect to its being sub- 
ject to the payment of administration expenses, necessary for 
its inclusion in the gross estate of such decedent for estate tax 
purposes.—Philip C. K. Barilett, Executor, and Emilie P. 
Bartlett, Executrix, of the Estate of Herschel Bartlett, v. Com- 
missioner. Dec. 5220 (C. C. H.), Docket No. 15549. A dis- 
senting opinion by Trammell was concurred in by Marquette 
and Siefkin. 

Invested Capital—Notes of solvent persons, received in 
payment for an equal amount in par value of the capital 
stock of a corporation should be included in invested capi- 
tal at their face value, notwithstanding that the notes were 
not paid at the due date and interest payments were de- 
linquent when the determination of invested capital was 
made by Commissioner. According to the opinion (Little- 
ton) the notes, with accrued interest, are now being paid.— 
Naval Stores Equipment Co. v. Commissioner, Dec. 5239, 
(C. C. H.), Docket No. 13003. 


Where evidence of the cost of assets to a predecessor 
corporation or of their value as of the date (prior to March 
3, 1917) when such assets were taken over from the pre- 
decessor is inadequate, the determination of the Commis- 
sioner in respect to invested capital, not having been proved 
to be erroneous, can not be disturbed, regardless of whether 
the transfer of the assets to the new corporation constituted 
a reorganization of the old corporation or whether the cor- 
poration acquiring the assets is a new and distinct corporate 
entity. 

Where earned or paid-in surplus is claimed and surplus 
has been allowed by the Commissioner, it must be shown 
that an allowance of the amount claimed would not result 
in a duplication, in whole or in part—Kensington Water 
Company v. Commissioner, Dec. 5183 (C. C. H.), Docket 
No. 19018. 

Property Exchanges.—A transaction by which the owner 
of a mortgage upon property takes such property and dis- 
charges the mortgage obligation constitutes an exchange of 
property for other property and gives rise to taxable gain 
or deductible loss, measured by the difference between the 
cost of the mortgage and the market value of the property. 
—Henry Heldt v. Commissioner, Dec. 5258 (C. C. H.), 
Docket No. 29095. 

Residence Property—Gain or Loss When Sold After 
Conversion to Business Property.—The conversion of prop- 
erty from residence to business uses does not take place 
when abandoned as a residence and offered for sale or 
rent. Such an act held not to constitute a transaction 
entered into for profit, but when the property was leased 
such a transaction took place and the taxpayer is entitled 
to deduct as a loss the difference between the value when 
rented and the selling price, after adjustments for deprecia- 
tion in accordance with the decision in W. B. Brooks, Dec. 
3979 (C. C. H.), 12 B. T. A. 31. Heiner v. Tindle, 276 U. S. 
582, followed.—Joseph F. Cullman, Jr., v. Commissioner, Dec. 
5251 (C. C. H.), Docket No. 29089. 
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Taxable Income.—The amount of a verdict obtained 
against an estate to enforce a contract made to devise 
property by way of reimbursement for care and nursing 
rendered to the deceased, following failure of the deceased 
to keep the promise to make certain provision at death to 
compensate for such services, was held to be taxable in- 
come within the meaning of Section 213 of the Revenue 
Act of 1921. 

The period during which such services were alleged to 
have been rendered began in April, 1911, and ended in 
November, 1921, but since no showing was made as to 
what part, if any, of the sum recovered is attributable to 
the period prior to March 1, 1913, the Commissioner’s de- 
termination that the whole amount is taxable income was 
upheld, and because the petitioners kept their accounts on 
a cash receipts and disbursements basis, the whole amount 
recovered by the judgment was held to be taxable in the 
year received.—Cole L. Blease and Lillie S. Blease v. Com- 
missioner of Internal Revenue, Dec. 5249 (C. C. H.), Docket 
No. 23765. 


Transferees, Taxation of.—Where a petitioner admits that 
he is the transferee of the assets of a dissolved corporation 
and the Commissioner introduces no evidence to show the 
value, if any, of those assets, the Commissioner has not 
borne the burden of proof imposed upon him by Section 
912 of the Revenue Act of 1926, added to the Revenue 
Act of 1926 by Section 602 of the Revenue Act of 1928, 
of showing any liability on the part of the transferee of a 
tax due from a taxpayer.—Ludwig Vogelstein v. Commis- 
sioner, Dec. 5243 (C. C. H.), Docket No. 24408. 


The maximum amount assessable against a transferee under 
Section 280 of the 1926 Act was held to be the lower of either 
(1) the tax plus interest from the date that the tax was due 
to the date of assessment, or (2) the amount received in dis- 
tribution plus interest from the date of distribution to date of 
assessment. Henry Cappellini v. Commissioner; Serafino Cinci 
v. Commissioner; Guido Funari v. Commissioner. Dec. 5207 
(C. C. H.), Docket Nos. 25926, 25927, 25928. 


Death Taxes—Survey of Underlying 
Legal Principles 


(Continued from page 275) 


(c) Having two homes, he comes to regard one of them as 
predominantly his home. 

Section 18. A person cannot acquire a domicil in a place 
without being physically present there; but a home fixed in a 
particular building is not necessary for the acquisition of a 
domicil. 

Section 19. When a person makes his home in a vehicle (as 
a boat, a car, or a van), he acquires a domicil in the place, if 
any, where the vehicle regularly remains for a considerable 
time each year, and for a longer time than it regularly remains 
in any other place. 

Section 20. A person cannot change his domicil by removal 
to a new dwelling place without an intention to make the new 
place his home. 


Section 21. The intention required for the acquisition of a 
domicil of choice is an intention to make a home in fact, and 
not an intention to acquire a legal domicil. 

Section 22. The intention to make a home must be an in- 
tention to make a home at the moment, not to make a home in 
the future. 

Section 23. A person cannot acquire a domicil of choice by 
any act done under legal or physical compulsion. 

Section 24. The motive with which a person acquires a new 
dwelling place does not determine the question of the establish- 
ment of a domicil of choice, but it may be important evidence 
tending to show whether or not, when a new dwelling place 1s 
acquired, there is an intention to make a home there. 


Section 25. A domicil once established continues until it is 
superseded by another domicil. 


Section 26. When a person who has capacity to acquire a 
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domicil of choice has more than one home his domicil is in the 
earlier, unless he regards the second home as his principal 
home. , 

Section 27. Where a person has his home in a dwelling 
house which is situated upon a dividing line between political 
divisions of territory, his domicil is within that territorial divi- 
sion in which a preponderant part of his dwellng house is 
situated; if there is no decided preponderance, the domicil is 
in the territorial division in which the principal entrance to the 
house is situated. 

Section 28. A person who has not capacity to acquire a 
domicil of choice has a domicil assigned to him regardless of 
his will. This domicil is a compelled domicil. 

Section 29. Subject to the exception stated in Section 30, a 
wife has the same domicil as that of her husband. 

Section 30. If a wife live apart from her husband without 
being guilty of desertion, she may acquire a separate domicil. 

Section 31. Upon the termination of the marriage in any 
way, Or upon judicial separation, the wife may acquire a new 
domicil; until she does so, she retains the domicil which she 
had at the time of the termination of the marriage relation. 

Section 32. Subject to the exceptions stated in Sections 33, 
34, 35 and 36, a minor child has the same domicil as that of its 
father. 

Section 33. An emancipated minor child may acquire a 
domicil of choice. 

Section 34. In the case of divorce or separation of the par- 
ents, the minor child’s domicil is that of the parent to whose 
custody it has been legally given; if there has been no legal 
fixing of custody, its domicil is that of the parent with whom 
it lives, but if it lives with neither, it retains the father’s 
domicil. 

Section 35. An illegitimate minor child has the same domi- 
cil as that of the adoptive parent. 

Section 37. Upon the death of the father, the domicil which 
a minor child has at the time of the father’s death continues to 
be its domicil during minority, unless its domicil is changed 
according to the principles stated in Sections 38, 39 and 40. 
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Section 38. If a guardian of the child’s person is appointed 
he may change the domicil of the child by establishing its home 
within but not outside the state in which he was appointed. 


Section 39. If the father dies and no guardian of the child’s 
person is appointed, the child has the same domicil as that of 
its mother. 


Section 40. If both parents of a minor child are dead and 
no guardian of the child’s person is. appointed, a grandparent 
who takes the child to his home to live becomes its natural 
guardian, and the domicil of the child is that of the grand- 
parent so long as the child continues to live with him. 


Section 41. An insane person or one of unsound mind, who 
is possessed of sufficient mental capacity to choose a home, may 
acquire a domicil as if he were sane; if he is so far deprived 
of his reason as to be incapable of choosing his home, he can- 
not acquire a domicil of choice. 


Section 42. A corporation is domiciled in the state where it 
was chartered, and cannot acquire a domicil outside that state. 
Corporations Chartered in Several States 


Although a corporation is domiciled in the state 
where chartered as stated above, some corporations 
are chartered in several states and hence so far as 
practical results are concerned have several domicils 
when it comes to the death tax upon their shares held 
by decedents who are ordinarily domiciled in one state 
but for death tax purposes may practically be domi- 
ciled in several. The courts of states where corpora- 
tions are thus domiciled usually, but not always, have 
solved the resulting difficulty of a full tax in each 
state by dividing up the value of the shares on a mile- 
age or trackage basis in case of certain railroad com- 
panies particularly, but this solution is purely volun- 

tary. 
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